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An investigation conducted jointly by the 
Chamber of Commerce of the State of New 
York and the New York State Bar Associa- 
tion discloses the fact that the courts are clogged and the public burdened 
with the weight of a mass of litigation which is preventable and entirely 
unnecessary. The fact is brought out that an alarming percentage of 
litigated matters, which occupy the time of courts and juries, and impose 
a loss of both time and money upon litigants, is of a sort that by proper 
methods could have been avoided. 

The two associations mentioned have appointed committees, instructed 
to unite in an effort to reduce the amount of this unnecessary litigation. 
Mr. Daniel S. Remsen, attorney at law, 60 Wall Street, New York City, 
is the chairman of the Bar Association committee and Mr. Charles L. 
Bernheimer of New York, chairman of the committee appointed by the 
Chamber of Commerce. Mr. Charles T. Gwynne of 65 Liberty Street, 
New York City, is the secretary for both committees. 

We know of no worthier movement than this, nor would we attempt to 
suggest any that could be more productive of substantial benefit to the 
general public, provided, of course, there is proper co-operation on the 
part of bankers, merchants and other business men. Inasmuch as the 
business public is the beneficiary of this admirable plan, it is not to be 
doubted that it will lend intelligent and energetic assistance to the 
joint committee in formulating its plans and carrying out its proposed 
work. 

The chief work of the committee will be to prepare a set of simple 
rules for the guidance of laymen, calculated to enable them to steer 
clear of legal entanglements. These rules will be promulgated in the 
hope that they will be generally accepted by lawyers and their clients 
as practical suggestions for the prevention of unnecessary litigation. 

In the committee’s general letter, which has been widely circulated, 
it is pointed out that the first step seems to be the discovery of the 
germ center of unnecessary strife in each of the principal subjects of 
litigation, especially those affecting financial and business affairs. The 
committee has therefore prepared a list of major subjects of litigation. 


Prevention of 
Unnecessary Litigation. 
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The subjects are set forth in the order of the apparent volume of litiga- 
tion which they produce. 

The first subject, ranking in volume of litigation, is ‘‘ wills.’’ The 
analysis of all the reported cases covering wills in ‘‘ Abbott’s New York 
Digest ’’ makes a remarkable showing. Seventy-three per cent of the 
litigation concerning wills arises from disputes as to their meaning and 
legal effect and nine per cent involves their execution, revocation and 
alteration. These two items taken together clearly show that eighty- 
two per cent of all litigation relating to wills is of a preventable nature. 

On the list of litigated subjects negotiable instruments appears as 
number 13 and banking ranks 23rd. This does not mean that litigation 
affecting negotiable instruments and banking is any less preventable than 
litigation affecting other subjects. It merely means that the total vol- 
ume of litigation involving negotiable paper and banking is less than 
the amount of litigation concerning other subjects, such as corporations, 
executors, master and servant, insurance, etc. 

Bankers and other business men are invited to furnish the committee 
with a concise statement of any particular points, which in their opinion 
should be incorporated in the proposed rules for the guidance of laymen. 
This publication extends an invitation to its subscribers and readers 
to communicate to its legal editor any ideas they may have on the sub- 
ject, or suggestions which they feel might be pertinent. Among those 
who read this, page, there will undoubtedly be many who have been 
brought into court to defend a claim made against them, or who have 
taken the initiative by going into court themselves to establish a right 
claimed. In many instances it will be found, upon due reflection, that 
the litigation arose from some misunderstanding and might have been 
entirely avoided by a proper course of conduct. Those bankers who 
have had this experience are in a position to issue a warning which will 
enable others to avoid becoming involved in a similar predicament. 
It is from these we wish to hear. The substance of such communications 
as we receive in response to this request will be set forth in a report which 
will be submitted to the committee. And we shall, from time to time, 
publish an account of the proceedings of the committee for the benefit 
of our readers. 

SSESESECESESESES 
Conditions brought about by the European 
War have been responsible for the present- 
ment to our courts for decision of novel problems concerning foreign 
exchange. 

In this issue we publish two decisions, one by the Appellate Division 
of the New York Supreme Court and one by the Municipal Court of New 
York City, in each of which a bank was made the defendant in a dispute 
arising over a foreign exchange transaction. The full text of the opinion 
of the court in each case will be found among the legal decisions, in this 
number. 


Foreign Exchange. 
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We will refer first to the Supreme Court de- 
eee cision, Strohmeyer & Arpe Co. v. Guaranty 

Trust Company. A brief review of the 
facts involved is necessary to an understanding of the problem presented 
to the court and the decision which it rendered. It seems that on 
October 23rd, 1914, the plaintiff company instructed the defendant bank 
to remit by cable 75,000 lire to a firm in Genoa, Italy. On that day the 
rate of exchange was $1.00 for each 5.20 lire and the fair market value 
of a transfer by cable of a credit of 75,000 lire to Genoa was $14,423.08. 
This sum the plaintiff paid to the defendant bank and the cable message 
was transmitted to Europe on the same day. On the 9th or 10th of 
November, 1914, the plaintiff advised the defendant that the firm in 
Genoa had not received the cable transfer. The defendant at once 
cabled again and payment of the 75,000 lire to the Italian firm was 
effected on November 11th. On this day the rate of exchange had 
dropped to $1.00 for each 4.385 lire and the exchange on 75,000 lire would 
have amounted to only $13,929.54. 

In its contract with the plaintiff, defendant stipulated that it should 
not be liable for any loss occasioned by delay or mistake in transmitting 
the message from any cause beyond its own control. Noclaim was made 
by the plaintiff that the delay or default was due to any negligence on 
the part of the defendant bank. The only question presented was 
whether the defendant could be compelled to pay to the plaintiff the 
amount of the difference in the market value of the cable transfer for 
75,000 lire on October 23rd and November 11th as stated above. 

The court decided that the plaintiff was not entitled to recover and 
in so deciding reversed the decision of the trial court, from which this 
appeal was taken. The lower court decided in favor of the plaintiff 
upon the theory that what the defendant contracted to transmit was 
the identical money paid to it by the plaintiff, likening the case to one 
in which a common carrier had received ten trunks for transmission and 
delivered only nine of them. The lower court was therefore of the 
opinion that the money paid to defendant remained the property of 
plaintiff until it or its equivalent had actually been paid over in Genoa, 
and that all defendant was entitled to retain was the value in New York 
on November 11, at the current rate of exchange for cable transfers, of 
75,000 lire in Genoa. 

In reversing the decision, the appellate court said: ‘‘ We are of opinion 
that this decision rests upon an erroneous view of the nature of a cable 
transfer, and that the supposed analogy of a common carrier transmitting 
merchandise is not appropriate, for there was here no failure to deliver 
in Genoa the 75,000 lire contracted for, but only a delay in making such 
delivery. Technically speaking, there is a marked distinction between 
issuing a draft or traveler’s check, or transferring money by cable and 
receiving money for actual transmission. The very term ‘ cable transfer’ 
precludes the idea that an actual transmission of money is contemplated. 
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What the seller of a cable transfer does is to sell a sum of money, or 
credit for a sum of money, payable at the place indicated, in the contract. 
What the buyer does is to purchase a credit available at such place.” 

The question suggests itself as to what the rights of the parties might 
be in a case of this kind in the event that the rate of exchange should 
rise instead of fall during the period of delay. Referring to this con- 
tingency, the court said: ‘‘ The inequity of plaintiff’s claim can be ap- 
preciated by considering what would have been the rights of the parties 
if the fluctuations of exchange had been such that on November 11 the 
value of $1 in Italian lire had been more than 5.20 instead of less, and 
that, as in the present, the delay in transmission had been due to no 
fault of the defendant. In such a case it is evident that defendant having 
sold the transfer at 5.20 on October 23, would have had no valid claim 
against plaintiff for the value of the transfer at the market rate on 
November 11. As we regard the transaction it was complete on October 
23, when the cable transfer was sold. The money paid for it became 
defendant’s money, against which plaintiff received defendant’s obliga- 
tion that payment would be made in Genoa.” 


The decision of the Municipal Court of 
Effect of Drop in New York City referred to is Fliker v. State 
FI cs = oP alc Bank. In this case it appeared that plain- 
Not Delivered. tiff paid the defendant bank the sum of 
$217.50 in an exchange transaction whereby 
the bank was to remit through the European postal service 500 rubles 
to a party in a certain town in Russia. Because of the fact that the 
town in question had been captured and was occupied by the German 
military forces, it was impossible to make delivery and the 500 rubles 
were returned to the defendant bank. The plaintiff thereupon demanded 
the return of the money. On the date of the return and the demand, the 
market value of the rubles had decreased and the exchange on 500 
rubles then amounted to $171.50. This amount the defendant tendered 
to the plaintiff, but the plaintiff refused to accept the tender, claiming 
that he was entitled to the return of the original amount which he had 
paid to the bank. The plaintiff contended that the defendant’s obliga- 
tion was the same as if the bank were a vendor of merchandise which it 
agreed to deliver and having failed to deliver, must pay the original con- 
sideration to the vendee. 

In rejecting this contention, the court said: ‘‘ I cannot agree with this 
view. The general purpose of a bank is not to act as a merchant, but as 
an agent for a principal, and that such is the relationship here is evidenced 
by the ‘ agreement, which described its object to be a remittance,’ which, 
in the words of Bouvier, is ‘money sent by one merchant to another, 
either in species, bill of exchange, draft or otherwise.’ Plaintiff, the 
principal, purchased of defendant, the banking agent, 500 rubles, and as 
part of the transaction defendant was to endeavor to make delivery of 
plaintiff’s 500 rubles to the designated person. As the agent was unable 
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to perform, his remaining obligation was to return the principal’s prop- 
erty, the 500 rubles to him. This has been tendered, and, to my mind, 
that ends the bank’s obligation. 

“To hold with plaintiff would be to also determine that at the place 
of payment, regardless of the market value of rubles, the payment by 
the bank, or its Russian correspondent, would have to be upon the basis 
of the purchasing value of rubles for $217.00 in United States money at 
that time and place. Clearly this was not the contract, and if the bank 
could not be called upon to be affected by a gain or loss in the value of 
rubles, if delivered in Russia, how can it be upon their return to 
New York? And, if so, at what point did this condition commence?” 

In recent years there has been a remarkable 
development in the functions performed by 
trust companies and in the services which 
these companies are able to offer to their customers. 

There is probably no other field in which the trust company is able 
to do more genuinely valuable work than in acting as executor or trustee 
of an estate under a designation contained in a will. Because of this 
fact, the person who makes his will should give his most careful consider- 
ation to the question whether he should appoint an individual or a trust 
company to act as the executor of his estate. The superiority of the 
trust company over the individual becomes quite apparent when one 
gives thought to the qualities which should be sought in an executor. 

In the first place, an executor should be experienced in business ways 
and methods. Many estates have suffered a severe shrinkage in their 
assets entirely through the inexperience and lack of business training of 
the executors. The trust company is eminently qualified on the ground 
of experience and training. It is not only experienced in business ways 
and methods, but in the actual management of estates. In acting as 
executor, the trust company is not entering a new and strange field of 
business, but is doing the work which it is accustomed to and for which 
it is properly equipped. 

The testator should seek in his executor a person who has the means 
of protecting the funds of the estate. Here also the trust company 
qualifies. The vaults on the trust company’s premises are not the only 
means of protection. The funds are further protected by the company’s 
thoroughly business like methods of making collections and payments. 
Individual executors often lose the funds of the estates which they repre- 
sent through carrying such funds on their person. Losses arising out 
of such circumstances are unknown to trust companies. 

It is always an advantage to an estate to have an executor of such 
even qualities of temper, as to enable him to get along amicably with all 
the next of kin and other persons interested in the estate. The individual 
executor does not always come up to this requirement and for these rea- 
sons the trust company is admirably suited to manage an estate, wherein 
disagreements arise between different members or factions of the family. 


Trust Companies 
as Executors. 
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The company will not take sides and it will as a matter of business policy 
treat everyone connected with the estate with equal courtesy. The trust 
company is surely a large factor in preventing the unnecessary and costly 
litigation, which so often involves an estate, as a result of a misunder- 
_ standing or disagreement between the parties interested therein. 

Experience shows that individual executors often succumb to the 
temptation to use the funds and other assets of the estate for their own 
personal advantage. é 

It is certainly most important to select an executor who will outlive 
the period during which his duties as executor are to be performed. His 
unexpected demise during that period is likely to involve the estate in 
confusion and loss. The trust company, unlike the individual, is not 
subject to the uncertainties of this life and is morally certain to continue 
in existence until its work as executor is done. 

These are but a few of the reasons why the trust company is to be 
preferred to the individual in acting as the executor or trustee under a 
will. In this issue is published an article, in which these various advan- 
tages are pointed out in detail. The article is based on decisions handed 
down by the courts of the various states, each one of which points out 
some defect or failing in the individual executor and is therefore an argu- 
ment in favor of the trust company. 

The article is strongly recommended to those who wish to provide by 
will so that their property will be turnd over intact to those entitled 
to it. 


ones ee Co. v. Walker Bin Company, recently 

Forged Indorsement. decided by the Supreme Court of Ohio and 

published on page 290 of this issue, we have 

a situation involving the rights of the payee of certain checks against 

the drawee bank, after the latter had paid the checks upon forgeries of 
the payee’s indorsement. 

The drawer of the two checks involved, delivered them to the agent 
of the plaintiff company in part payment for certain store fixtures. The 
checks were paid in due course by the drawee bank and it was subse- 
quently discovered that the plaintiff's indorsement on the checks had 
been forged. At the time of the payment by the defendant bank, the 
checks were stamped ‘“The Elyria Savings and Banking Co. Paid Septem- 
ber 10, 1909, E.M. Rice, cashier.”” Before commencing the present action 
against the bank, the plaintiff company sought to recover the. amount 
of the checks in an action against the drawer, but it was held that the 
checks had been delivered to an authorized agent of the plaintiff and 
that such delivery cancelled the drawer’s obligation to the plaintiff 
company to the extent of the amount of the checks. The plaintiff there- 
upon sued the bank for the amount of the two checks in the present 
action. 


On the question of the right of the payee of a check to recover in a case 
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of this kind in an action against the drawee bank, there is a conflict of 
authority. In some cases, in fact it may be said in most of the cases, 
involving this question, it is held that the drawee bank is responsible 
to the payee under the circumstances here recited. These decisions for 
the most part base the right of recovery on the theory that the payment 
of a check by the drawee bank is equivalent to an acceptance or certi- 
fication of the check. Since the adoption of the Negotiable Instruments 
Law, it is necessary that the acceptance and certification of a check, to 
be valid be in writing and signed by the drawee. Under this provision, 
it has been held in some of the later decisions that the payment of a check 
cannot be deemed the equivalent of certification for the reason that it 
is not authenticated by any writing signed by the drawee. These deci- 
sions, therefore, reach the conclusion that the payee of a check, paid 
upon a forged indorsement, cannot maintain an action against the drawee 
bank to recover the amount of the check. This is the conclusion which 


was reached on the Ohio decision above referred to. 


Bank directing does not consist merely in 
Liability of Directors assembling in the board room, passing on 
where Bank Wrecked this or that man’s credit, collecting the fee 
by Employee’s Thefts. for attendance fixed by the by-laws of the 

bank and nodding pleasantly to the em- 
ployees on the way out. There are many bank directors, unfortunately 
for themselves, who have this peculiar conception of the duties of the 
office which they hold. Indeed there are many bank directors who feel 
that attendance at board meetings and any other act indicating an in- 
terest in the affairs of the bank is entirely optional with themselves. 
As a matter of fact, the taking of an active interest in the affairs of the 
bank is quite optional with each individual director, but it is an option 
which carries with it the severest of penalties, the penalty of personal 
liability, in the event that the director's indifference to the affairs of the 
bank is responsible for a loss of money by the bank or otherwise impairs 
its finances. ; 

Among the duties which the law imposes upon bank directors there is 
one which stands out pre-eminently, namely the duty of seeing that the 
bank’s books are properly audited at reasonable intervals. The by- 
laws of a bank usually require certain examinations to be made. This 
duty, however, exists irrespective of any by-law. It is to be further 
noted that the obligation thus imposed upon directors is not complied 
with by any casual or perfunctory examination of the bank’s books. 
The only really safe procedure for bank directors in this regard is to see 
to it that the books of the bank are gone over in such a manner that any 
false entries, or other tampering with the books, is practically certain 
of being brought to light. 

The United States District Court has recently decided a case which 
should be carefully read by every bank director. The case is Bates v. 
Dresser, 229 Fed. Rep. 772, a suit in equity by the receiver of the Na- 
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tional City Bank of Cambridge, Mass., against the president and direc- 
tors of the defunct bank to recover losses which the bank sustained 
through defalcations of one Coleman, its bookkeeper, which took place 
during a period extending from November 24th, 1906, to the closing of 
the bank on February 21st, 1910. 

The bank was organized in 1867. In 1903, Coleman, being then 
seventeen years of age, entered its employ as messenger at $4.00 a week. 
He was advanced untilin 1905, he was made teller. The largest sum 
paid him for his services, while he was in the employ of the bank, was 
$12.00 a week. . 

The president of the bank, who was also a director and was named as 
one of the defendants, did not devote his entire time to the affairs of the 
bank, but was interested in other business enterprises. It was his cus- 
tom, however, to spend an hour or two at the bank every morning and 
to be there about for the same period during each afternoon. It ap- 
pears that the directors were fairly regular in attendance at meetings, 
which were held every Monday morning. 

In 1906, Coleman began to steal sums of money from the bank. His 
stealings during that year amounting to $1005. Heincreased the amount 
of his stealings until, at the time his defalcations were discovered, they 
aggregated $310,000. The method which he followed was to draw 
checks on the bank, which were cashed and returned with other checks 
through the clearing house. He received the checks, withdrew his own 
and charged the sum to other deposit accounts, until the amount grew 
too large to be covered in that way, and then made false entries and 
footings, which an examination of his ledger would have readily detected. 

The various methods by which Coleman concealed his thefts is de- 
scribed as follows by the court: ‘‘ During the period when he expected 
a national bank examiner, it was his custom to charge the amount taken 
to some large account or accounts. At other times, he would conceal 
his defalcations, or some of them, by false and excessive additions of his 
“ Total Checks,’’ columns, and in this way apparently increased the 
withdrawals. Then, again, he would conceal them by making false 
footings of the ‘“‘ Balance’ columns on days when individual balances 
had been carried forward to those columns, and by extending false foot- 
ings for those columns when the individual balances had not been carried 
forward: the addition or extension being less than the true balance, so 
that when the total of all the balance footings was made up at the end of 
the day’s business the amount shown on the depositors’ ledger was less 
than the sum actually due depositors. He also concealed his defalcations 
by dropping the balances of individual depositors without entering any 
checks to justify the drops. But his favorite methods seem to have been 
either not to extend the balances of the individual accounts to the 
“‘ Balance ’’ columns, so these columns could not be added, or, if the 
individual balances were extended, to make false footings to the columns 
or not to extend the footings of the balance columns when individual 
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balances were not extended, or, if he did, to extend a false footing less 
than the real one.” 

At this point the court makes the following very pertinent observa- 
tion: ‘‘An examination of the depositors’ ledger during the period 
covered by his stealings will disclose his defalcations concealed by any 
one of these methods.” 

The by-laws of the bank provided: ‘‘ There shall be appointed by the 
board, every six months, a committee whose duty it shall be to examine 
into the affairs of the bank, to count its cash, and compare its assets and 
liabilities with the balances on the general ledger, for the purpose of 
ascertaining whether or not the books are correctly kept, and the con- 
dition of the bank in a sound and solvent condition.” 

“‘ And irrespective of the by-law,” says the court, “I find that due 
care on their (directors) part required of them in examining the bank 
to compare the liabilities as they appeared on the depositors’ ledger at 
the time examinations were made with the cashier’s ledger.’’ During 
the period covered by the defalcations, the directors made but two exam- 
inations, and on neither occasion did the committee examine the deposit 
ledger norcomparethe checksreceived through the clearing house with the 
lists which accompanied the same, from which the remittances were made. 

It also appeared that several persons had brought to the attention of 
the president of the bank the fact that Coleman was leading the life of 
one who has plenty of money to spend. In September, 1909, the direc- 
tors began to notice an apparent shrinkage in the deposits. In seeking 
to find a cause for this shrinkage, they examined figures from various 
public sources as to deposits in New York banks and published reports 
of other banks in Cambridge. These figures seemed to indicate an in- 
crease rather than a decrease of deposits in other banks and they came 
to the conclusion “‘ that general conditions of business and the competi- 
tion of new and younger institutions, making more attractive offers to 
depositors, were the cause.’’ ‘‘ It seems inconceivable,”’ said the court, 
“that men who were aware that funds intrusted to their care were 
diminishing at an unprecedented rate, could be said to be exercising rea- 
sonable care in the performance of their duties by simply looking at the 
State of the New York banks, as reported in the Boston Herald, or the 
reports of the other banks in Cambridge showing the state of their 
deposits, and not looking at the checks in their own bank to see who was 
drawing out the money and the amounts, or making any examination 
of the depositors’ ledger.” 

It was held that the directors were negligent in failing to make examina- 
tions ofthe bank at proper timesand in proper manner and that they were 
therefore liable for the losses of the bank through the thefts of Coleman, 
after September 30th, 1907, at which time a proper examination would 
have disclosed the fraud. 

This interesting note is appended to the decision:—‘‘ The amount of 
the decree against the several defendants, covering the thefts of Coleman 
after September 30, 1907, was $282,043.02.” 











TRUST COMPANIES AS EXECUTORS 


A FEW PERTINENT OBSERVATIONS ON THE ADVANTAGES DE- 
RIVED FROM THE APPOINTMENT OF TRUST COMPANIES AS 
EXECUTORS OF WILLS, WHICH FIND SUPPORT IN THE 
DECISIONS OF THE COURTS. 


By JOHN EDSON BRADY 
Of the New York Bar. 


Every man who draws a will should give his careful consideration to 
the naming of his executor. Trust companies are offering their services 
to the public in the capacity of executor and they assert that they are 
better qualified in every way to administer the affairs of an estate than 
is the individual executor. 

The man about to execute his will, therefore, should ask himself: 
“Shall I appoint an individual or a trust company executor of my last 
will and testament? Which of the two, the individual or the trust com- 
pany, will be the more likely to carry out the provisions of my will as I 
intend they should be carried out? Which will in all probability be the 
more likely to turn over intact the assets of my estate to those for whom 
they are intended at the end of his stewardship?” 

One way to find the answer to the question whether the trust company 
or the individual makes the better executor, is to investigate the actual 
experiences of individual executors. We turn to the decisions of the 
courts for the record of actual experiences. They strongly indicate that 
the trust company is far preferable to the individual as executor of a will.. 
In these decisions are recorded the failings and shortcomings of individual 
executors. In reading them one cannot fail but note that the individual 
is too often lacking in the essential qualities which an executor should 
possess. They bring out and expose the inefficiency, carelessness and 
even dishonesty of individual executors. Their meaning is not to be 
ignored or overlooked by one who is considering the selection of an exe- 
cutor. A number of these decisions will be referred to in a subsequent 
portion of this article. 

The convenience of those interested in the estate should be taken 
into consideration. The individual executor is liable to be away just 
when he is most wanted for some purpose connected with the affairs of 
the estate. The trust company, on the other hand, is always to be found 
at its place of business on any business day during business hours. It is 
ready to take up the affairs of the estate at any time. It has men there 
for that purpose. The duties of the executor often interfere with the 
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individual executor’s personal business affairs. There is no conflict of 
interests when the trust company acts as executor. Being an executor 
is the trust company’s business. 

The individual executor may die before his work as executor is finished 
Where this happens, the estate is often thrown into confusion. The 
management of it may be turned over to one, to whom it would never 
have been entrusted by the testator. It is a contingency well worth 
avoiding. It can be avoided by designating a trust company as executor. 
The company’s existence is continuous, generally speaking. While the 
career of a trust company can be brought to a close, it is not, to the same 
extent as the individual, subject to the uncertainties of this life. 

The trust company is far better qualified by business experience and 
training than is the average individual. The trust company is acting 
in the management of estates every day. The duties of executor, gen- 
erally have to be explained to the individual. When he has finished one 
step in adjusting the affairs of the estate he turns to his lawyer to find 
out what is next to be done. The trust company’s officers and attorneys 
are experts in the settlement of estates. There is, therefore, less likeli- 
hood of error, when the estate is in the hands of a trust company. A 
woman, acting as administratrix of her husband’s estate, neglected to 
require a bond from an agent entrusted with large sums of money. The 
agent was her social equal and she felt that it would be an insult to ask 
him to give a bond. The sum stolen by the trusted agent amounted to 
more than $125,000. In such a case a trust company would recognize 
no social equal. It would be guided by ordinary business sense, not by 
principles of etiquette. 

The trust company has on its premises the means of safeguarding the 
funds of the estate while they are in its hands. Adequate means of pro- 
tection are seldom found in the possession of individual executors. 
Thieves break in and steal. Sometimes the individual executor is held 
personally liable for the loss and sometimes not. It depends on how 
much care be used. In one case an administrator had his pocket picked 
of estate funds, while riding in a trolley car. In this case the adminis- 
trator was held responsible for the loss. But there are many cases, 
wherein individual executors have been held free from liability for estate 
funds stolen from them. 

The individual executor does not always find it possible to treat all 
of the parties interested in the estate with impartiality. The individual 
is subject to little human failings and faults of character, not to be found 
in a corporation. The individual executor sometimes feels that he is 
conferring a favor upon the others interested in the estate by carrying 
on the affairs of the estate in the manner that best pleases him. Differ- 
ences which arise from this attitude sometimes provoke costly litigation. 
The trust company is impersonal and impartial. It has no little grudges 
to work out. Its policy is to please everybody, even the genuine cranks 
with whom it sometimes has to deal. 
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When it comes to investing the funds of the estate, the trust company 
is in a far better position than any individual to render valuable service 
to the beneficiaries of the trust funds. The estate is safeguarded not 
only by the trust company’s superior knowledge and ability in the mak- 
ing of investments, but by the statutes of the state which usually 
designate what are legal investments for trust funds by the trust com- 
panies and otherwise provide for the protection of the beneficiaries. 

The trust company is not subjected to the temptation which often besets 
the individual executor, to make use of the estate for personal gain. 
Nor do we find trust companies figuring in those cases in which executors 
have been charged with converting to their own use the funds of the 
estate. 

Letters testamentary are issued in a great many cases without requir- 
ing the executor to give bond either because some statute permits letters 
to be issued in such manner, or because it is so directed in the will. When 
the estate sustains a loss through some act on the part of the executor 
for which he is personally liable, it is important to the beneficiaries of the 
estate that the executor be financially responsible to satisfy any judgment 
they may be able to obtain against him. As a general rule, a trust com- 
pany is financially able to meet any judgment which may be obtained 
against it. This is not always true of individual executors. 





FROM THE EXECUTOR’S POINT OF VIEW. 


It is, of course, a mark of esteem for an individual to be named as 
executor in a will. The highest confidence one man can show in another 
is to appoint him to act as his executor. But it must be remembered 
that the term “ Executor” is not a mere honorary title. The office of 
executor carries with it certain grave responsibilities, which the individual 
is too often inadequately equipped to assume. If, through the executor’s 
management, a loss is sustained by the estate and the court determines 
that he did not exercise that degree of care, which the law requires of 
executors, the executor is personally liable. It may have been a mere 
over-sight on the part of the executor, or it may have been due to his 
lack of business training; he is liable, nevertheless, if he did not exercise 
the required degree of care. Many an executor has come to a sad 
realization of the responsibilities attached to his official position when 
he has had to pay a judgment rendered against him because he did not 
live strictly up to the rules laid down by the law for the regulation of 
executors. 

There are also numerous routine duties to be attended to by the 
executor which take time from his business and interfere with his own 
work, such_as probating the will, advertising for claims, preparing an 
inventory and accounting, paying debts and legacies, collecting assets 
and having numerous interviews with his attorney. From time to time 
he is called upon to sign various notices, affidavits, petitions and other 
documents submitted to him by his attorney, the meaning of which is 
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generally more or less obscure to him. The commissions, which he is 
allowed by statute for his services, are small remuneration to the individ- 
ual executor, when one takes into consideration the responsibilities which 
he assumes. With the trust company it is different. Many things which 
have to be explained to the individual executor and which occupy a 
considerable amount of his time, are disposed of by the trust company 
as mere matters of routine. They manage the affairs of the estate with 
a much smaller expenditure of time than the individual executor and to 
a much greater advantage. They are satisfied with the commissions 
which they receive and in return they give to those interested in the 
estate much better service, than the individual executor is ordinarily 
able to render. 

The person making a will, therefore, before appointing an individual 
to carry out its provisions, should look at the situation from the point 
of view of the proposed executor. It is not enough to be satisfied that 
the proposed executor is fully qualified to perform his official duties. 
The testator should further satisfy himself that he is not placing an 
unwarrantable burden upon the shoulders of his executor. 

The statements made above are based on the decisions which follow. 
Many of these decisions involve administrators, not executors. How- 
ever, the principles involved are applicable to executors. The distinction 
between the two is that the executor is appointed by the testator and 
distributes the estate in accordance with the provisions of the will, while 
the administrator is appointed by the court in accordance with a statute 
and distributes the estate as provided in the sta.ute of distributions. 
The cases involving administrators show what might have been avoided 
had a will been drawn appointing the right kind of an executor. 


APPOINTING EXECUTOR UNQUALIFIED BY BUSINESS 
EXPERIENCE. 

One of the first qualities to be sought in an executor is business ability. 
It so happens that the individual who is best fitted by his experience in 
business matters to take charge of and execute the affairs of an estate is 
usually the one who has the least time to devote to the interest of the es- 
tate. His time is taken up with his own affairs and his thoughts occupied 
by his own business. This is where the trust company qualifies. The 
management of estates is in its line. That is the business it is engaged 
in. Further, the fact that a man is clever and successful in one business 
does not mean that he is thoroughly qualified to manage an estate, which 
may and usually does embrace many matters entirely outside the range 
and scope of his business activities. 

Many persons, in writing their wills, however, make the mistake of 
naming an executor entirely uninstructed in business methods. Partic- 
ularly worthy of note in this connection, is a Pennsylvania case, decided 
a few years ago. There was no will. The decision involves an admin- 
istrator and not an executor, but it is useful, nevertheless, in that it 
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shows the disastrous results of entrusting the care of an estate to a person 
unaccustomed to the ways of business. It shows what might have been 
avoided had the decedent left a will, placing the administration of his 
estate in capable hands. The case referred to is Matter of Skeer’s estate, 
236 Pa. 404, 84 Atl. 787. It appears that in 1898 a person died intestate 
in Pennsylvania, survived by a widow and various collateral heirs and 
leaving an estate of considerable size. Letters of administration were 
issued to the widow of the testator. Among the assets of the estate was 
an interest in a firm doing a retail business in the State of Connecticut. 
The administratrix gave a power of attorney to one Linderman, a son 
of her husband’s partner, to act for her in settling the affairs of the firm. 
Some years later, in 1908, the party by whom the power of attorney was 
held was declared a bankrupt and it was then discovered that he had 
wrongfully appropriated funds belonging to the Skeer estate amounting 
to more than $125,000. The administratrix stated that she had never 
really trusted him and thought him “‘cunning.’’ But, in spite of this feel- 
ing, she did not require him to give a bond for the faithful and honest 
discharge of his duties. She felt that to ask him for such a bond would 
amount to an insult. And, though she had frequently discussed with 
her attorney the advisability of bringing suit for an accounting, no such 
action was instituted during the nine years between the issuance of her 
letters of administration and the discovery of the embezzlement. The 
reasons why this obviously prudent step to protect the funds of the estate 
was not taken, appear to have been largely social and personal. After the 
discovery of the defalcation, no proceeding was taken against Linderman, 
or his estate in bankruptcy, other than the filing of a proof of claim with 
the referee. It was held in this instance that the loss was due to the 
failure of the administratrix to exercise due caution and prudence in 
performing the duties of her office and that she should be surcharged 
with the amount of loss sustained by the other parties interested in the 
estate. 

Another instance along this line is Davis v. Chapman, 83 Va. 67, 1 
S. E. Rep. 472. An administrator indorsed a draft for $2,800, payable 
to him as administrator and placed it in the hands of two persons, whom 
he did not know, for collection. It does not appear in the case just what 
prompted the administrator to act with such utter disregard for the 
interests of the estate, but it does appear that the money though col- 
lected by the parties to whom the draft was delivered, was never re- 
ceived by the administrator. It also appears that the administrator 
was held personally liable for the loss. 


EXECUTOR SHOULD HAVE MEANS OF 
FUNDS. 

There are numerous cases to be found in the reports wherein individual 

executors or administrators have attempted to explain a shortage by 

showing that funds belonging to the estate was stolen from them. The 
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loss in such a case is directly due to the fact that the executor or adminis- 
trator does not possess adequate means of collecting and protecting the 
assets of the estate. He is liable to carry estate moneys around in his 
pocket and he has been known to store it in old trunks and mattresses. 
The trust company executor is not likely to come into court with a 
story of stolen funds. Its pocket is usually a vault of the most modern 
construction and it has no occasion to store its trust funds in old trunks 
or mattresses for safekeeping. 

One of the most unusual excuses for a shortage of funds was that 
offered by the administrator in the case of Tarver v. Torrance, Ga. 7 S. 
E. 177, who stated that he had lost $1000 in cash belonging to the estate 
by theft of the same from his person while riding on a street car in the 
City of Savannah. On the day on which the theft occurred, a celebration 
was in progress in Savannah, bringing unusual crowds to the city and 
rendering the danger from pickpockets considerable. The jury con- 
cluded that the circumstances of the theft indicated negligence on the 
part of the administrator and he was held personally liable for the loss. 

In some of the decisions, involving a loss of estate funds through their 
being stolen from the executor or administrator, there is held to be no 
personal liability on the part of the executor or administrator. In Leh- 
man v. Robertson, 84 Ala. 489, 4 So. Rep. 728, an administrator col- 
lected the sum of $2,890 belonging to the estate. He lived in the country 
at a considerable distance from any bank and it was probably for that 
reason that he kept the money in his house for several weeks until the 
day when he was to take it to the county seat for the purpose of settling 
his accounts. On his way to the county seat, he was attacked by three 
men and robbed of the money after being rendered unconscious by a blow 
struck by one of the robbers. 

In this case the administrator was held not liable. The reasons why 
he was relieved from responsibility may be found in the following state- 
ment taken from the opinion of the court: ‘‘ The forcible taking of the 
money is certainly an excuse for its loss, unless it was brought about by 
a want of ordinary care on his part. It does not appear, however, that 
the persons perpetrating the robbery had become cognizant of the fact 
that the appellee, Robertson, would that day carry the money to town 
with him. The information may have come to them without any fault 
on his part. Nor is it shown that the loss occurred by the mere keeping 
of the money at the home of the administrator for the few weeks during 
which he had it after collection. He had collected all of it, except about 
$280, in the country, near where he lived. We can not know that the 
peril of his being robbed would not have been quite as great had he at- 
tempted at any time to take the money to Union Springs for the purpose 
of depositing it in bank. Whether he was going there to make a settle- 
ment or to deposit the money would not seem to increase or diminish the 
hazard of its loss by robbery in any perceptible measure. Hence, we 
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cannot say that his failure to deposit it, as it is contended he should have 
done, contributed to its loss.” 

In another case the administrator deposited $498.94 belonging to the 
estate which he represented in an iron safe, owned by a firm of which 
he was a member and in which the firm’s cash and other valuables were 
kept. Burglars entered the building by removing a pane of glass froma 
window, drilled the safe and blew it open with powder, making off with 
the estate funds and other things of value which they found in the safe. 
. In this case, it was held that the administrator had exercised due care 
in looking after and protecting the funds of the estate and that he was 
not liable. 

In the opinion it was said: ‘‘ The money was deposited in an iron safe 
designed and intended to keep its contents in security, as well against 
thieves and burglars as against fire; and although such places for the 
deposit of valuables have been broken into and their contents stolen with 
startling frequence for the past few years, yet it must be admitted that 
the number thus invaded bears a very small proportion to the whole 
number in use during the same period of time. I am, upon the whole, 
inclined to hold that when Mr. Gage (administrator) deposited this 
money in the safe, under all the circumstances shown by the report, 
he exercised with respect to it that degree of care, which ought to be re- 
garded as due care, and that he was, therefore, rightly discharged as to 
the amount stolen.”” Stevens v. Gage, 55 N. H. 175. 

The administrator or executor does not always get off so fortunately. 
There are cases in which he is personally charged with the amount lost 
by theft. These are the cases in which he has not exercised that degree 
of care which the law requires in looking after the safety of the funds 
entrusted tohim. In Cornell v. Deck, 6 Hun. (N. Y.) 22, the administra- 
trix of an estate kept the entire assets of the estate, which consisted of 
$868 in cash, in a trunk in her home for nearly a year. It appeared that 
she lived twelve miles from the nearest bank. The money was stolen 
by thieves. It was shown that the administratrix was a woman ad- 
vanced in years and unaccustomed to business ways and methods. 
While this fact would tend to palliate what in an ordinary business man 
would be looked upon as gross negligence, it was held that it did not 
constitute a legal excuse and the administratrix was charged for the 
amount of the loss. 

The executor of another estate kept funds of the estate, amounting to 
$800, concealed in a straw bed. During the night time, armed men in 
disguise entered his dwelling and carried off the money. The events 
connected with this litigation transpired during civil war times and it 
may have been that a straw bed was as safe a depositary for the trust 
funds as could be found. The executor, however, did not present a 
very clear explanation as to several points connected with the loss of the 
money and it was held that he was personally liable. Foster v. Davis, 
46 Mo. 268. 
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Edwin Hurlburt, administrator of the estate of Dennis Ryan, filed his 
account and explained a shortage of $600, stating that it had been stolen 
from him. The circumstances under which the theft was accomplished 
do not appear, but it was held that the theft of the money was no excuse 
in this instance for the reason that the administrator had held the 
money in his possession for an unnecéssary length of time. It is not 
stated in the case just how long the administrator retained the money 
in his possession, but at any rate, it was longer than the time designated 
by law for the settlement of estates. 

Quoting from the opinion: “‘ One fact which appears in the record is 
sufficient to charge the appellant, (administrator) with the loss and that 
is, that the money ought to have been paid to the creditors of the estate 
long before the time when it is claimed it was stolen. That neglect is not 
excused or palliated. It was inexcusable negligence that he retained the 
money in his possession where it could be stolen. If the estate had been 
settled and the amount paid out to creditors within the time required by 
law, the loss would not have occurred.’’ Black v. Hurlburt, 73 Wis. 
126, 40 N. W. Rep. 673. 


UNNECESSARY EXPENDITURES. 


The cost of administering an estate is frequently increased by items of 


expense which the executor claims credit for in his account. The rail- 
road fare and other expenses of unnecessary trips claimed to have been 
taken in the interests of the estate are often charged up. And such 
charges are frequently allowed because no objection is filed on behalf 
of those entitled to share in the estate. The cost of litigating such an 
objection, would in many cases, amount to more than the amount 
involved. 

In re Biggars, 39 Misc. Rep. (N. Y.) 426, 80 N. Y. Supp. 214, instances 
an unsuccessful attempt upon the part of an executrix to charge the 
estate with the expense of two trips from Chicago to Poughkeepsie. 
The reason why the executrix was not permitted to charge the estate 
with this expense was that the trips were made in her own interests and 
not in those of the estate. One of the journeys was made in order that 
she might attend a funeral and the other was for the purpose of estab- 
lishing a permanent residence in Poughkeepsie. 

Every one, who is familiar with the administration of estates, is aware 
of the unfriendly feeling and friction which often manifests itself between 
different branches of the family, especially where one branch, under the 
provisions of the will, is able to assume control of the estate. Berryhill’s 
Administratrix’s Appeal, 35 Pa. St. 245, involves unnecessary adminis- 
tration expenses and illustrates certain petty actions, in which an indi- 
vidual executor can, and sometimes does, indulge, but which would be 
inconceivable on the part of a trust company. 

An executor residing in Philadelphia invested in a mortgage $4000 
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of the funds in his hands as executor. His sister residing in the City of 
New York was entitled to a share of the interest derived from this in- 
vestment. It was the executor’s custom to travel to New York each 
year for the purpose of paying in person to his sister the money which 
was due to her, deducting therefrom the amount of his railroad fare. 
He insisted upon this method of payment,’notwithstanding, his sister's 
request that the money be remitted by draft, thus saving the unneces- 
sary expense of his traveling to New York. The executor was a man of 
fiery temper and the sister stood in awe of him and submitted to his 
exactions, principally for the sake of peace. On one occasion the sister 
happened to be in Philadelphia when the interest on the mortgage was 
paid, but the executor refused to pay over her share to her at that place. 
He journeyed to New York with her and made payment on their arrival, 
deducting his car fare as usual. Of course, the charges thus made by 
the executor were unlawful. But it was not until after the death of the 
executor that the sister succeeded in having the amount surcharged against 
his estate. 

In re Barber’s estate, 12 N. Y. Supp. 538, may be said to be without a 
parallel in the matter of running up expenses against the estate. The 
estate consisted of a savings bank account. It seems that the decedent, 
who died in 1838, had deposited the sum of $125 in a New York savings 
Bank. The deposit did not become known to the next of kin until about 
fifty years later and by that time it had grown to $1670.96. The person, 
to whom letters of administration were issued, was presumably largely 
instrumental in discovering the account and making its existence known 
to the next of kin. In filing his account, he made charges for the ex- 
penses of journeys to various places in New York and Connecticut. 
These trips, for the most part, appeared to be entirely unnecessary and 
in any event, nothing was accomplished by them which could not have 
been done by mail. The administrator also claimed $10 a day for 54 
days spent in searching for witnesses to establish the claim against the 
bank. These, together with the other charges, made by the adminis- 
trator, aggregated more than the entire amount of the estate and accord- 
ing to his figures there was a balance of $326.55 still due to him. It is 
needless to say that most of the charges were rejected by the court. 
This case indicates the extremeties to which an administrator can go if 
he is so inclined. 


THE EXECUTOR WHO USES THE ESTATE TO PROMOTE HIS 
PERSONAL INTERESTS. 


The decisions show that individual executors sometimes find them- 
selves unable to resist the temptation to use the funds or assets of the 
estate to their own personal advantage. 

The case of Turnipseed v. Sirrins, 60 S. C. 272, 32S. E. Rep. 423, is 
an example of such a state of affairs. Among the assets of the estate of 
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which the defendant was executor, were five shares of stock in.a 
corporation which had just increased its capital stock. The estate 
by reason of owning the shares, was entitled to subscribe for its propor- 
tionate share of the increase. The stock was valuable and was in con- 
siderable demand. Instead of taking the shares for the benefit of the 
estate, the executor took the shares to which the estate was entitled in 
his own name and paid part of the purchase price out of his own funds. 
It was held that “he had no right to make a profit to himself in any such 
way; no trustee can be allowed to make a profit out of his trust.”” The 
executor in this instance was compelled to surrender the shares in question 
to the beneficiaries under the will. 

In the case of Field Leiter & Co. v. Colton, 7 Ill. App. 379, the testator 
had been the owner of a retail dry goods business in Galesburg, III. 
He appointed his son-in-law executor of his will and it appeared that the 
son-in-law was engaged in the same business in the same city. In carry- 
ing on the business of the testator, the executor took goods from his 
own store and added them to the stock in the store of the testator. 
It was held that if he charged the estate more than the actual cost price of 
the goods involved, he would have to deduct the amount of such advance. 
In the opinion, it was said: “‘the principle is that the trustee shall not 
take any advantage to himself out of the trust fund and that all profits 


which he has, or might, or ought to have made, belong to the cestui que 
trust.” 


THE FRAUDULENT EXECUTOR OR ADMINISTRATOR. 


There are cases on record, too many of them, wherein an executor or 
administrator has fraudulently converted to his own use the funds of 
the estate. 

In re Feierabend, 38 Misc. Rep. (N. Y.) 524, 77 N. Y. Supp. 1106 a 
case in which an estate was almost lost to the next of kin through the 
wrongdoings of an administrator. A jeweler in Brooklyn died leaving 
him surviving a widow and two infant children. At the time of his death 
his store carried a stock of jewelery worth between twenty-five and thirty 
thousand dollars and was doing a prosperous business. After her hus- 
band’s death, the widow, accompanied by her brother-in-law, went to 
the office of an attorney who had attended to certain legal matters for 
her husband during his life time and retained him to look after her 
interests in settling the estate. It was suggested to her that it would be 
wise to have her brother-in-law associated with her as administrator 
and letters of administration were accordingly taken out in the names of 
her brother-in-law and herself. At the attorney’s office she met a repre- 
sentative of the surety company which furnished her bond as adminis- 
tratrix. These three, the brother-in-law, the attorney and the repre- 
sentative of the surety company then deliberately set to work to victimize 
the widow and the estate. The attorney advised her improperly as to 
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her rights and outrageously over-charged for his services: The surety 
company representative, with the attorney’s assistance, was enabled to 
issue guardianship bonds to her, which were entirely unnecessary at the 
time. And the brother-in-law undertook to manage the store and run 
the business. He took to his task with such industry that in a compara- 
tively short time he was ready to buy out the business and set himself 
up as a jeweler on the same premises, though prior to his connection with 
the estate, the only occupation he had been known to have was that of 
street car conductor. In other words, he made such a personal success 
of his management of the store that he had accumulated enough cash 
out of the business to enable him to take over the store and run it him- 
self. And his plans would probably have gone through had it not been 
that the special guardian, appointed by the court to look after the inter- 
ests of the infants, raised certain objections to the accounts, which 
started the widow upon an inquiry, leading to the discovery of the fraud. 
The administrator in this case was surcharged with the sum of $5000, 
which appeared to be about the amount of his frauds against the estate. 
The court observed, however, that no judgment which it could enter 
would take the place of an honest and efficient administration of the 
estate. 

In some of the decisions above referred to the executor or adminis- 
trator has been held personally liable to the estate for the loss resulting 
from his negligence or wrong-doing. In others he has been compelled to 
surrender the amount by which he has enriched himself individually 
through using the funds or other assets of the estate. It is not to be 
inferred, however, that the estate escaped without loss in these cases. 
In the first place litigation is expensive even to the prevailing party. 
In the second place the fact that a judgment is obtained “does not neces- 
sarily mean that it will be collected. 

A consideration of the authorities leads inevitably to the conclusion 
that the appointment of a trust company, as executor of a will, tends in 
a great degree to prevent the costly litigation, in which estates controlled 
by individual executors so often become involved. This in itself is a 
sufficient ground upon which to make the assertion that no clause in a 
will affords greater protection to the estate and the persons interested 
therein than that which designates a trust company as executor. 
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This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


FOREIGN EXCHANGE 
SELLER OF EXCHANGE NOT LIABLE WHERE 
TRANSMISSION DELAYED AND RATE OF 
EXCHANGE DROPS. 





Strohmeyer & Arpe Co. v. Guaranty Trust Company of New York, New York Supreme Court 
Appellate Division, March, 1916. New York Law Journal, March 26th, 1916. 





On October 23rd the plaintiff company instructed the defendant bank to remit 
75,000 lire by cable to a firm in Genoa, Italy. On that day, at the prevailing rate 
the cost of the exchange amounted to $14,423.08, which was paid by the plaintiff. 
The transmission was delayed through no fault of the bank and was not paid in 
Genoa until November llth. By that time the exchange rate had dropped and on 
November 11th the exchange would have cost only $13,929.54. The plaintiff 
thereupon claimed the advantage of the depreciation in the exchange rate. It 
was held that the plaintiff was not entitled to recover. The contract was not for 
the transmission of the money deposited by the plaintiff, but for the transfer of a 
credit. 





Frank M. Patterson for appellant; William C. Dodge for respondent. 

Scott, J. This action arises out of the purchase by plaintiff of a 
cable transfer of money to be paid in Genoa, Italy. All the facts were 
stipulated at the trial, and the cause was heard and determined upon 
that stipulation. 

The plaintiff is a domestic business corporation. The defendant is a 
domestic corporation, organized under the Banking Corporation Laws 
of this State, engaged in the business of banking and also in the sale of 
foreign exchange. On October 23, 1914, the plaintiff instructed defend- 
ant to remit per cable to Tomaso Moro & Figli, Genoa, 75,000 lire, paying 
to defendant at the same time the sum of $14,423.08, being the price or 
value of a cable transfer of 75,000 lire at the current rate of exchange for 
such transfer in the City of New York on that day. The defendant 
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accepted the order in writing, stating that payment would be effected 
by Credito Italiano at Genoa. On the same day defendant delivered to 
the French Telegraph Cable Company, a company engaged in the trans- 
mission of cable messages to various parts of Europe, including Genoa, 
Italy, a cable message for transmission to Credito Italiano, Genoa, Italy, 
instructing said last mentioned institution to pay Tomaso Moro & Figli 
75,000 lire for account of Strohmeyer & Arpe Co., New York. This 
cable message was transmitted to Europe by the said French Telegraph 
Cable Company on the evening of October 23, 1914, the same day it was 
received by said company, but was never delivered to the said Credito 
Italiano at Genoa. On the 9th day or 10th day of November, 1914, 
plaintiff advised defendant by letter that it had received word from 
Tomaso Moro & Figli in Genoa that the cable transfer had not arrived. 
This was the first information received by defendant that the money had 
not been promptly paid, and it at once cabled to the Credito Italiano 
at Genoa, repeating its cable of October 23, and asking to be in- 
formed by cable when payment was effccted. This cable message 
was delivered to the Credito Italiano at Genoa on November 
11, 1914, and the payment to Tomaso Moro & Figli, was at once made on 
that day. Itis stipulated that “ the price paid by plaintiff for such cable 
exchange on the 23rd day of October, 1914, was one dollar ($1.00) for 
each 5.20 Italian lire, and at said.date the fair market value of a transfer 
by cable of a credit of 75,000 Italian lire to Genoa, Italy, on said date 
was $14,423.08: that the fair market value in New York City of cable 
exchange payable at Genoa, Italy, on the 11th day of November, 1914, 
was one dollar ($1.00) for each 5.385 Italian lire, and at said date the fair 
market value of a transfer by cable of a credit of 75,000 Italian lire to 
Genoa, Italy, on said date was $13,929.54.” 

The plaintiff now seeks to recover, and has been awarded as damages 
for the delay in the payment to its correspondent in Genoa the sum of 
$439.54, being the difference in the market values of a cable transfer of 
75,000 lire on October 23 and November 11, 1914, as shown by the agreed 
statement of facts. It also claims and has been awarded $20.42 interest 
on the sum paid by it to defendant from said October 23, 1914, to Novem- 
ber 11, 1914. This interest defendant tendered to plaintiff on June 14, 
1915, but plaintiff refused to receive it. Except for the difference in 
exchange above stated plaintiff does not claim to have suffered any dam- 
age (beyond interest) by reason of the delay in payment to its Genoa 
correspondent. It is stipulated that the Credito Italiano was at all the 
times mentioned herein a banking institution in Genoa, and that defend- 
ant on all of said times had a credit with said Credito Italiano in excess 
of the sum of 75,000 lire. 

It is also stipulated that in its note or memorandum accepting plain- 
tiff’s order to transfer the money by cable to Genoa there was the follow- 
ing clause which the court found, and obviously correctly, constituted a 
part of the term of sale of the cable exchange, to wit: “‘ In making a cable 
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transfer it is fully understood and agreed that no liability shall attach 
to us nor to our correspondents for any loss or damage in consequence of 
any delay or mistake in transmitting the message or for any cause beyond 
our control.” 

There is nothing in the stipulation to indicate nor is any claim made by 
plaintiff that the delay or default in transmission was due to any negli- 
gence or fault on the part of defendant, and the bare and concrete ques- 
tion is whether the defendant is legally bound to pay to plaintiff the 
difference between the market price of a cable transfer on October 23 
and the market price on November 11. 

We are relieved from the necessity of undertaking to define a cable 
transfer, for the parties have stipulated for the purposes of this case 
that ‘‘ cable transfers mean a method of transmitting money by cable 
wherein the seller engages that he has the balance at the point on which 
the payment is ordered and that on receipt of the cable directing the 
transfer his correspondent at such point will make payment to the benefi- 
ciary described in the cable; and the seller of a cable transfer contracts 
that the cable directing the transfer will be delivered to the cable com- 
pany upon the day of purchase unless otherwise indicated in the contract.”’ 

It will be observed at the outset that the defendant admittedly com- 
plied with all the obligations imposed upon it by this definition. It is 
stipulated that it had a sufficient balance at the point at which the pay- 
ment was ordered and that on receipt of the cable directing the payment 
its correspondent made such payment to the beneficiary named, and the 
cable directing the transfer was delivered to the cable company upon the 
day of purchase. The defendant therefore complied with all the obliga- 
tions implied in its sale of the cable transfer and is relieved from liability 
for damages arising from the delay in transmission by its special contract. 

The learned court from whose judgment this appeal is taken decided 
in favor of the plaintiff upon the theory that what defendant contracted 
to transmit was the identical money paid to it by the plaintiff, likening 
the case to one in which a common carrier had received ten trunks for 
transmission and delivered only nine of them. He was therefore of the 
opinion that the money paid to defendant remained the property of 
plaintiff until it or its equivalent had actually been paid over in Genoa, 
and that all plaintiff was entitled to retain was the value in New York 
on November 11, at the current rate of exchange for cable transfers, of 
75,000 lire in Genoa. We are of opinion that this decision rests upon an 
erroneous view of the nature of a cable transfer, and that the supposed 
analogy of a common carrier transmitting merchandise is not appropriate, 
for there was here no failure to deliver in Genoa the 75,000 lire contracted 
for, but only a delay in making such delivery. Technically speaking , 
there is a marked distinction between issuing a draft or traveler’s check, 
or transferring money by cable and receiving money for actual trans- 
mission (Musco v. United States Surety Co., 132 App. Div. 300.) The 
very term “ cable transfer ’’ precludes the idea that an actual trans- 
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mission of money is contemplated. What the seller of a cable transfer 
does is to sell a sum of money, or a credit for a sum of money, payable at 
the place indicated in the contract. What the buyer does is to purchase 
a credit available at such place. 

In the present case the plaintiff bought 75,000 lire to be paid in Genoa. 
The transaction was a completed one, and plaintiff or its correspondent 
ultimately received precisely what defendant engaged should be received, 
to wit, 75,000 lire in Genoa. The inequity of plaintiff’s claim can be 
appreciated by considering what would have been the rights of the parties 
if the fluctuations of exchange had been such that on November 11 the 
value of $1 in Italian lire had been more than 5.20 instead of less, and 
that, as in the present case, the delay in transmission had been due to 
no fault of the defendant. In such a case it is evident that defendant, 
having sold the transfer at 5.20 on October 23, would have had no valid 
claim against plaintiff for the value of the transfer at the market rate 
on November 11. As we regard the transaction it was complete on 
October 23, when the cable transfer was sold. The money paid for it 
became defendant’s money, against which plaintiff received defendant’s 
obligation that payment would be made in Genoa. For a failure to 
comply with this obligation plaintiff might under some circumstances, 
although not under those in this case, have an action for damages. The 
judgment appealed from must be reduced to the sum of $20.42, with 
interest from November 11, 1914, to June 14, 1915, and as so modified 
affirmed, with costs to the appellant in all courts. Appropriate findings 
of fact and conclusions of law may be submitted upon the settlement on 
notice of the order to be entered herein, 

All concur. 








FOREIGN EXCHANGE 
EFFECT OF DROP IN EXCHANGE RATE WHERE 
CREDIT CANNOT BE DELIVERED AT 
DESTINATION. 


Fliker v. State Bank, Municipal Court of the City of New York, Borough of Manhattan, March 384d, 
1916. 


On March 20th, 1915, the plaintiff paid the defendant bank $217.50 in an ex- 
change transaction by which the bank was to deliver 500 rubles to a party in a 
certain town in Russia. Because of conditions created by the European War, it 
was impossible to make the payment in Russia and the plaintiff thereupon de- 
manded the return of his money. Between March 20th and the date of the plain- 
tiff’s demand, the exchange rate dropped so that on the latter date the exchange 
cost of 500 rubles amounted to $171.50 which the bank tendered and the plaintiff 
refused to accept, claiming that he was entitled to the original amount deposited. 
It was held that the plaintiff was entitled only to the exchange equivalent of 500 
rubles on the day on which his demand was made. 











Davies, J. On March 20th, 1915, plaintiff called at the defendant 
bank, and had a transaction therein the bank delivered to him a paper 
reading as follows: 


} 
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“* New York, 3/20/15. Received from Mr. I. S. Fliker the sum of 
two hundred and seventeen 50/100 Dollars, for a remittance through the 
European postal service of five hundred rubles to Russia. 

$217.50 (sIGNED) The State Bank, 
eer ” 


Indorsed by rubber stamps as follows: ‘“‘ Guaranteed. The State Bank,” 
and “‘ Subject to delay on account of foreign war.”” Also, in print: ‘“‘ The 
State Bank, 376 Grand Street, New York. Drafts and payments on all 
places in Europe. Collection of debts, legacies, etc., in Europe. De- 
posits received. Interest allowed on time deposits.’”” And annexed 
thereto in handwriting: “ Lirie Fliker, Frampol, Lublin Cuberne, 
Oyezda, Tarnow, Zamisher,”’ And the plaintiff paid over to the defend- 
ant bank the $217.50, same being the market value upon that day of five 
hundred Russian rubles, plus its commission of 55 cents. 

The bank thereupon, through its forwarding agents, attempted to 
deliver the five hundred rubles to the person mentioned at the place 
designated, but because of war conditions, then existing in that part of 
Russia and the capture by the German military forces of the town, 
designated, delivery could not be made, and the five hundred rubles 
were returned to the bank to await the further order of the plaintiff, 
who thereupon demanded the return of his money. 

Between the date of the transaction and the date of the return and 
demand, the market value of rubles decreased, and upon plaintiff's 
demand, the defendant bank tendered five hundred rubles, or the United 
States equivalent at that date of $171.50, which tender plaintiff refused 
to accept, claiming that he was entitled to the return of the original 
amount in United States money that he had paid. 

The difference because of the intermediate decreased value of rubles, 
is $46.00, and to determine who is to be the loser is the reason for this 
action. 

Plaintiff contends that defendant’s obligation herein was the same as 
if the bank were a vender of merchandise which it agreed, as part of its 
contract, to deliver, and that having failed to deliver, even without fault, 
that the contract had not been performed, and it must pay back the 
original consideration to the vendee. (Citing Denny vs. Simon, 27 La. 
An. 438, Washburn vs. Renier, 130 App. Div. 42). 

I cannot agree with this view. The general purpose of a bank is not 
to act as a merchant, but as an agent for a principal, and that such is 
the relationship here is evidenced by the “ agreement, which described 
its object to be a remittance,’’ which, in the words of Bouvier, is ‘‘ money 
sent by one merchant to another, either in species, bill of exchange, draft 
or otherwise.’”’ Plaintiff, the principal, purchased of defendant, the 
banking agent, 500 rubles, and as part of the transaction defendant was 
to endeavor to make delivery of plaintiff’s 500 rubles to the designated 
person. As the agent was unable to perform his remaining obligation 
was to return the principal’s property, the 500 rubles to him. This has 
been tendered, and, to my mind, that ends the bank’s obligation. 
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To hold with plaintiff would be to also determine that at the place of 
payment, regardless of the market value of rubles, the payment by the 
bank, or its Russian correspondent, would have to be upon the basis of 
the purchasing value of rubles for $217.00 in United States money at 
that time and place. Clearly, this was not the contract, and if the bank 
could not be called upon to be affected by a gain or loss in the value of 
rubles, if delivered in Russia, how can it be upon their return to New 
York? And, if so, at what point did this condition commence? 

Plaintiff dealt in rubles, and he is entitled to his rubles or their equiva- 
lent at the time of his demand. 

Such value having been tendered to plaintiff and paid into court, the 
issue herein is decided in favor of the defendant, and judgment must be 
entered therefor. 


PAYMENT BY SAVINGS BANK ON FORGED 
DRAFT. 


Noah v. Bank for Savings in the City of New York, New York Supreme Court, Appellate Division 
February 11, 1916. 157 N. Y. Supp. 324. 








A savings bank which pays a deposit on a series of forged drafts, presented by 
one in possession of the pass book, is not liable unless it is negligent in failing to 
detect the forgery. It is negligent only where the discrepancy between the genuine 
and forged signatures is so plain that an ordinarily competent clerk, exercising 
reasonable care, should detect the forgery. 





Appeal from Trial Term, New York County. 

Action by Ernestine Noah against the Bank for Savings in the City 
of New York. From a judgment against it, and an order denying its 
motion for a new trial, defendant appeals. Reversed. 

Argued before CLrarke, P. J., and Scott, Dow.xinc, SmitH and 
Pace, JJ. 

Cornelius W. Wickersham, of New York City, for appellant. 

' I. H. Lehman, of New York City, for respondent. 

Scott, J. This is an action by a depositor against a savings bank 
to recover the amount of the deposit, which was paid out upon forged 
drafts. On September 7, 1912, plaintiff had on deposit in the defend- 
ant savings bank the sum of $2,332.79.. Her son, a young man about 
20 years of age, having stolen the bank book, forged his mother’s name 
to a draft for $300, payable to himself or bearer, and presented the draft, 
with the book, to defendant, and received said sum of $300, which was 
charged against plaintiff’s account. Later he presented three other 
forged drafts, upon which he was paid the total amount of the deposit, 
in each case presenting the passbook with the draft. 

Upon discovery of the facts, plaintiff demanded payment from the 
defendant, which was refused. On the trial the defendant gave evidence 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement §423, 424. ' ‘ ' 
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showing the course of procedure adopted by it when drafts were pre- 
sented payable to some one other than the depositor, and there seems to 
be no doubt that this general course of procedure was followed in the case 
of each draft involved in the present action. Among the precautions 
taken by defendant in such a case was the comparison of the signature 
upon the draft, with that of the depositor written at the time of opening 
the account, and the sole question in the case, in the last analysis, is 
whether or not there was such discrepancy between the forged signatures 
and the admittedly genuine signature of the plaintiff as to impute to 
defendant negligence and lack of ordinary care by reason of its failure 
to detect the forgery. 

The rule as to the liability of savings banks for payments made upon 
forged drafts is well settled. It is quite different from that which applies 
to ordinary banks of deposit, which act at their peril and are absolutely 
liable for payments made upon forged checks, no matter how skillful 
the forgery may be. In the case of savings banks, however, the rule is 
that the bank will not be liable for having paid upon a forged draft unless 
negligence can be imputed to it; that is to say, unless the discrepancy 
between the signatures are so marked and plain that an ordinarily 
competent clerk, exercising reasonable care, should detect the forgery. 
Campbell v. Schenectady Savings Bank, 114 App. Div. 337, 99 N. Y. 
Supp. 927; Kelley v. Buffalo Savings Bank, 180 N. Y. 171, 72 N. E. 
995, 69 L. R. A. 317, 105 Am. St. Rep. 720; Appleby v. Erie County 
Savings Bank, 62 N. Y. 12. 

In the case at bar it was satisfactorily shown that in the case of each 
draft a comparison was made (not always by the same clerk) between the 
signatures on the draft and the depositor’s signature in the signature 
book. It is perhaps of some significance that, although several clerks 
made the comparisons, they all passed the signatures on the drafts, 
which do not differ materially from each other, as containing geniune 
signatures, although to the untrained and inexperienced eye there seems 
to be a considerable difference between the genuine and the forged signa- 
tures. It is undoubtedly true, as has been pointed out in several reported 
cases, and as comports with our general knowledge, that many depositors 
in savings banks are persons who seldom have occasion to write their 
names, have never adopted what may be called a standard signature, 
and whose signatures made on different occasions differ considerably. 
This is a matter which must necessarily be taken into account by a 
savings bank clerk in making a comparison of signatures. It does not 
necessarily follow, therefore, that the mere circumstance that the signa- 
ture on a draft does not precisely resemble the signature of the deposit 
written in the signature book imputes culpable negligence to the bank 
for having failed to detect the forgery. The first duty of the bank was 
to compare the signatures. This it satisfactorily appears was done. 

The remaining question was whether,-having-made-the comparison, 
it was culpably negligent in having failed to discover that the signatures 
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on the drafts were forged. This was the crucial question which the jury 
had to determine in the principal case, and the defendant was entitled 
to have it sharply defined. The true rule upon the subject was expressed 
in the request to charge submitted by defendant in the following lan- 
guage. 

“‘ (2) If the discrepancy between the signatures on the four drafts, 
Defendant’s Exhibits 4, 5,6 and 7, and the admittedly genuine signatures 
of the plaintiff was not marked and apparent, or would require a critical 
examination to detect, the failure on the part of the bank to discover the 


discrepancy is not evidence of negligence or lack of ordinary care on its 
part.” 


The court refused to so charge, instructing the jury that if the dis- 
crepancies between the signature on the drafts and that of plaintiff were 
not marked and apparent, or. would require a critical examination to 
detect, that fact ‘‘ might be taken into consideration by the jury in 
passing upon the question whether or not the defendant exercised or- 
dinary care to prevent fraud upon the plaintiff.” The defendant was 
entitled to the charge as requested, and the modified or substituted 
charge was erroneous, because it left it open to the jury to convict the 
defendant of negligence, even though it may have considered that the 
discrepancies were not marked and apparent and would require a critical 
examination to detect. This error was fundamental and we cannot 
overlook it. 

The judgment and order appealed from must therefore be reversed, 
and a new trial granted, with costs to appellant to abide the event. Or- 
der filed. 

CiaRKE, P. J., and Smitru and Pace, JJ., concur. Downe, J., 
dissents. 





LIABILITY OF BANK PAYING CHECK ON FORGED 
INDORSEMENT. 


Metallurgical Securities Co. v. Mechanics & Metals National Bank of New York City, New York 
Supreme Court, Appellate Division, February 11, 1916. 157 N. Y. Supp. 321. 








A bank which pays checks drawn on it, bearing payee’s indorsements forged by 
an employee of the drawer, is liable to the drawer for the amount thus paid. 





Appeal from Trial Term, New York County. 

Action by the Metallurgical Securities Company against the Me- 
chanics & Metals National Bank of the City of New York, From a 
judgment in its favor for less than the sum demanded, and from an 
order denying its motion for new trial, plaintiff appeals. Reversed, 

Argued before CLrarkE, P. J., and Scort, Dow.inc, SmitH and 
PacE, JJ. 

SmitH, J. The plaintiff seeks to recover from the defendant $1,200 


NOTE.—For other similar decisions, see Banking Law Journal and Digest 
Supplement § 197. 
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as the balance of the deposit due. Defendant contends that $200 only 
is due of said deposit, and for that amount the plaintiff has judgment. 
Two checks of $500 each, signed by the plaintiff and made payable, 
according to the testimony of plaintiff’s vice-president, to Rounds, 
Hatch, Dillingham & Debevoise, were paid by the defendant bank 
without indorsement of the payees therein named. It seems that one 
Bergasse, who was in the plaintiff’s employ, procured the money upon 
said checks, and when the checks were returned at the end of the month 
presumably abstracted them, as they were not to be found and were not 
produced upon the trial. 

The contention of the defendant is that these checks were payable to 
bearer, that the checks were lawfully paid, and that the evidence that 
they were payable to Rounds, Hatch, Dillingham & Debevoise having 
been sworn to by the vice-president of plaintiff’s bank, it became a ques- 
tion of fact as to whether they were so payable, or payable to bearer. 
If payable to the Rounds, Hatch, Dillingham & Debevoise firm it is 
evident that they were not indorsed by the payees, and that the indorse- 
ments upon which they were paid were forgeries. There is no evidence 
that these checks were payable to bearer. The only suggestion in the 
case was introduced by the cross-examination of Vogelstein, plaintiff's 
vice-president, in which it was asked if Vogelstein did not know that 
Bergasse claimed they were payable to bearer, to which Vogelstein 
responded that he so understood. It further appears that upon July 
lst the defendant rendered plaintiff an account, showing that the plain- 
tiff had a balance of $200, and that this account was acknowledged to be 
correct by the defendant. But this was an account stated, which could 
be shown to have been made through mistake, and is of little significance 
because the check book of the plaintiff shows that these checks had been 
made, and presumably they had been presented by the payees therein 
named and charged to plaintiff’s account. It was not until long after 
July 1st that it was discovered by the plaintiff that these checks never 
reached the firm of Rounds, Hatch, Dillingham & Debevoise, and soon 
after these facts were discovered the bank was notified of the plaintiff's 
claim in reference thereto. 

Upon this state of facts the court charged the jury: 


“That the plaintiff was bound to use due diligence to examine the 
passbook, and to report any errors which they might be able to discover, 
and that if the bank was misled to its prejudice by the failure of 
plaintiff so to do that the plaintiff cannot recover the amount due.” 


This charge was, we think, erroneous as applied to this case, because 
the only error in the account lay in the forged indorsement of the payees 
of the check, and it has been held that there is no duty on the depositor 
to look for forged indorsements. Critten v. Chemical National Bank, 
171 N. Y. 219, 63 N. E. 969, 57 L. R. A. 529. 

Again: The question was practically left to the jury to determine 
whether the plaintiff had notified the bank within a reasonable time after 
its discovery of the irregularities of Bergasse. There is no evidence, 
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however, that the discovery of this forgery was made any length of 
time before the bank was notified thereof, and there was not sufficient 
evidence of negligence by the plaintiff in this respect to raise a question 
of fact for the jury. Furthermore, the law is well settled that a party 
cannot be charged with a failure to notify a bank of errors in an account 
unless the bank had been actually damaged by such failure. Kearny v. 
Metropolitan Trust Co., 110 App. Div. 236, 97 N. Y. Supp. 274, affirmed 
186 N. Y. 611, 79 N. E. 1108; Critten v. Chemical Nat. Bank, 171 N. Y. 
219, 63 N. E. 969, 57 L. R. A. 529; Morgan v. U. S. Mortgage & Trust 
Co., 208 N. Y. 218, 101 N. E. 871, L. R. A. 1915D, 741, Ann. Cas. 1914D 
462. There is no evidence in the case at bar of any damage resulting to 
the defendant by the failure of the plaintiff to give notice of any irregu- 
larities on the part of Bergasse. 

If this case must be retried, there is one other error in the charge to 
which attention should be called. It was claimed on the part of the 
defendant that the failure of the plaintiff to call Bergasse gave the jury 
the right to infer that, if called, his testimony would have been adverse 
to the plaintiff’s interest. We are of opinion that the facts in the case do 
not justify the charge as made. In the first place, the evidence shows 
that Bergasse was at this time in the insane asylum. Furthermore, 
Bergasse had been forging the plaintiff’s name, and had committed ir- 
regularities in the plaintiff’s business. Under these circumstances, there 
was no such relationship between plaintiff and Bergasse as would author- 
ize any inference to be drawn against the plaintiff from failure to call 
Bergasse. 

The judgment and order must therefore be reversed, and a new trial 
granted, with costs to appellant to abide the event. All concur. 








LIABILITY OF BANK ON PAYING CHECK BEARING 
FORGED INDORSEMENT. 





Elyria Savings & Banking Co. v. Walker Bin Co., Supreme Court of Ohio, July 2, 1915. 111 N. E. 147. 





A drawee bank, which pays a check bearing a forged indorsement cannot be 
held liable for the amount thereof in an action by the rightful owner of the check. 





Error to Court of Appeals, Lorain County. 

Action by the Walker Bin Company against the Elyria Savings & 
Banking Company. Judgment for defendant on directed verdict 
was reversed by the Court of Appeals, and defendant brings error. 
Judgment of Court of Appeals reversed, and that of common pleas 
affirmed. 

Defendant in error is the successor of the Walker Patent Pivoted Bin 
Company, and became the owner of all contracts, property, and rights 
of action of that company. One C. W. Smalley purchased from the 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement § 198. 
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Walker Patent Pivoted Bin Company certain store fixtures at the agreed 
price of $893, and in part payment thereof issued two checks of $155 each, 
payable to the order of R. W. McKain, manager of the company, and 
delivered them to one W. P. Sutherin, a salesman under McKain. These 
checks were received by plaintiff in error in the regular course of business 
through other banks, and were paid by it and charged to the account 
of Smalley. One check was paid September 10, 1909, and there was 
stamped on the face thereof with a rubber stamp the following: ‘‘ The 
Elyria Savings & Banking Co. Paid Sep. 10, 1909 E. M. Rice, Cashier.”’ 
The other check was paid September 21st, and the stamping on this 
check is the same, with the exception of the date. The balance of the 
$893 was paid to the defendant in error, but it received no part of the 
proceeds of the two checks above mentioned; the indorsement of R. W. 
McKain, manager, thereon having been forged. Defendant in error 
brought an action against Smalley to recover this balance of $310 claimed 
to be due on account of the purchase of the store fixtures, and upon a 
hearing of this case on its merits judgment was rendered in favor of 
Smalley, the court holding that Sutherin had authority to receive the 
two checks, and that the delivery thereof to him cancelled Smalley’s 
obligation to the amount of the checks. Thereupon defendant in error 
brought this action against the banking company to recover the sum of 
$310, and interest, on account of the payment of these two checks upon 
a forged indorsement. The case was tried to a jury, and at the conclu- 
sion of the plaintiff's evidence a directed verdict was rendered in favor of 
plaintiff in error, and judgment was entered on this verdict. This 
judgment was reversed by the Court of Appeals upon the ground that 
the court of common pleas erred in directing a verdict for the banking 
company. 

NEwmMaN, J. The checks in question, bearing the forged signature 
of McKain, manager, were cashed at Franklin, Pa., and were transmitted 
by a bank in that city through several other banks whose indorsements 
the checks bore when they were paid by plaintiff in error. For the pur- 
pose of this case, however, the indorsements of the several banks may be 
disregarded, and the checks treated as though they were presented directly 
to plaintiff in error by the person who forged the signature of McKain, 
manager. 7 

In 1902 the Legislature of Ohio passed the Negotiable Instruments Act. 
It follows generally the English bills of exchange act, and is substantially 
like the act adopted by practically all the states of the Union. It is 
entitled ‘‘ An act to establish a law uniform with the laws of other states 
on negotiable instruments.”’ It is carried into the General Code, 
§§8106 to 8302. Thecourts of the country being in conflict in their deci- 
sions respecting negotiable instruments, in purpose of the passage of the 
act was to establish certain fixed rules governing negotiable instruments 
and to bring about a uniform system of laws on the subject, and thereby 
do away with the confusion that had existed. In the adoption of the 
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act the Legislature intended to form a complete system of laws relating 
to negotiable instruments and to cover the whole subject so far as it 
could be done by statute. In any case not provided for in the act the 
rules of the law merchant govern. Section 8300. It follows then that, 
where a case is provided for, the statute must govern. 

In the case here there is involved the right of the holder of a check to 
maintain an action against the drawee. If this point is specifically 
dealt with in the Negotiable Instruments Act, the law on the subject 
should be ascertained by interpreting the language used in its provisions 
relating thereto. What the state of the law was previous to the adoption 
of the act need not be considered. Nor should earlier decisions of the 
court be resorted to if the provisions of the act are not of doubtful mean- 
ing. In fact, the act does not purport to be, nor is it, in every instance, 
a codification of the then existing law. Some of its provisions are de- 
claratory of the existing law, while others alter and change the law as 
theretofore declared. In Rockfield v. Bank, 77 Ohio St. 311, 83 N. E. 
392, 14 L. R. A. (N.S.) 842, it was held that by force of certain provisions 
of the Negotiable Instruments Act the law on the subject there under 
consideration was changed. 

Section 8294 reads as follows: 


“A check does not of itself operate as an assignment of any part of 
the funds to the credit of the drawer with the bank, and the bank is 
not liable to the holder unless and until it accepts or certifies the check.”’ 


This, we think, is intended to cover the liability of a bank to the holder 
of a check, and he can recover from the bank only when he brings himself 
within the provisions of this statute. If a check is neither accepted 
nor certified, there is no liability on the part of the bank to the holder. 
There is no claim made that the checks in question here were certified. 
But it is insisted by counsel for defendant in error, and it was the holding 
of the Court of Appeals, that when the bank stamped, “ The Elyria 
Savings & Banking Co. Paid Sep. 10, 1909, E. M. Rice, Cashier,’’ and 
charged the same to the account of the drawer, there was an acceptance, 
and the banking company thereby became liable to the rightful holder. 
It is the settled law that a bank is obliged to pay on the order of the 
drawer to the person named in the check. It must follow the order with 
the utmost strictness. If it pay upon a forged indorsement, the check 
cannot be charged against the drawer, unless the bank, upon some prin- 
ciple of estoppel or on account of some negligence chargeable to the 
drawer, might claim protection. So that, as between these two parties, 
the drawer and drawee, there was no payment. In the Negotiable 
Instruments Act it is provided that the provisions applicable to a bill of 
exchange payable on demand apply to a check. Section 8290. Section 
8237 provides that the acceptance of a bill of exchange is the signification 
of the drawee of his assent to the order of the drawer, but it further pro- 
vides that the acceptance must be in writing and signed by the drawee, 
and it must not express that the drawee will perform his promise by any 
other means than the payment of the money. Under the Negotiable 
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Instruments Act acceptance means an acceptance completed by delivery 
or notification. Section 8295. Did the stamping of the checks in ques- 
tion amount to an acceptance as contemplated by this statute? Pay- 
ment is the natural and legitimate end of a check. Acceptance is 
essentially different. As has been said, it is the beginning of the active 
career of the instrument, and there is added to its original vitality a new 
element of force and strength calculated to prolong its existence and widen 
its sphere of usefulness. Acceptance contemplates a promise on the part 
of the drawee to do something. Where there is an acceptance, a con- 
tractual relation arises between the drawee and the holder. The 
stamping of these two checks by the bank and the charging of them to 
the account of the drawer was certainly not an acceptance within the 
meaning of these provisions. 

Counsel for defendant in error rely upon the case of Dodge v. Nat. 
Exchange Bank, 20 Ohio St. 234, 5 Am. Rep. 648 and 30 Ohio St. 1, as 
decisive of the case at bar. In the Dodge Case, 30 Ohio St. 5, this 
language is used: 


“The paymaster, by drawing and delivering the check in question, 
in payment of plaintiff’s voucher, set apart and appropriated for the 
plaintiff’s use so much of his funds in defendant’s hands as would be 
necessary for its payment. This act of appropriation the plaintiff 
conclusively ratified by bringing this action. The defendant also as- 


sented to this appropriation, by accepting his check, by assuming to pay 
it, and by claiming and receiving credit from the drawer for its pay- 
ment.” 


It was upon the theory that the drawing and delivering of the check 
operated as an assignment pro tanto of the funds of the drawer in the 
bank that the Dodge Case was decided. This doctrine was not recog- 
nized in a later Ohio case, Covert v. Rhodes, 48 Ohio St. 66, 27 N. E. 
94, where it was held that a check does not of itself operate as an assign- 
ment of any part of the funds to the credit of the drawer with the bank. 
But whether or not that was the law in Ohio prior to the adoption of the 
Negotiable Instruments Act is unimportant. It is not the law now. 
The rule announced in the Dodge case has been discarded, and it is 
expressly provided in section 8294 that a check does not of itself operate 
as an assignment of any part of the funds to the credit of the drawer with 
the bank. In view of the provisions of the Negotiable Instruments Act 
we cannot adhere to the rule announced in the Dodge Case. 

Seventh Nat. Bank v. Cook, 73 Pa. 483, 13 Am. Rep. 751, and Pickle 
v. Muse, 88 Tenn. 380, 12 S. W. 919, 7 L. R. A. 93, 17 Am. St. Rep. 900, 
are cited by counsel for defendant in error in support of their contention. 
In these cases it was held that, where a bank pays on a forged indorse- 
ment, the true payee can maintain an action against the bank. At 
the time these cases were decided the Negotiable Instruments Act had 
not been adopted by Pennsylvania or Tennessee, and we doubt very 
much whether the courts of those two states would follow this holding 
in the face of its provisions. 
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In B. & O. R. Co. v. First Nat. Bank, 102 Va. 753, 47 S. E. 837, the 
facts were very similar to those in the case here. The court interpreted 
certain sections of the Virginia Code which are identical with sections 
8237, 8290 and 8294, supra. The court used this language, which is in 
point here: 

“ Now, if there be any virtue in that law, the checks in question did 
not assign to the holder the funds, or any part thereof, of their respec- 
tive drawers on deposit with the defendant; nor could it have that effect 
unless and until the checks were certified, and section 185 expressly 
declares that the provisions of that act, with respect to bills of exchange 
payable on demand shall apply with equal force to checks; and turning 
to section 132, already quoted, we find that the acceptance must be in 
writing and signed by the drawee in order to constitute a cause of action 
by the holder against the bank. 

“This opinion might be greatly prolonged by citation of conflicting 
cases, and a discussion of the discordant views entertained by courts and 
text-writers of the greatest ability upon these questions; but the object, 
as we understand it, of the codification of the law with respect to negoti- 
able instruments was to relieve the courts of this duty, and to render 
certain and unambiguous that which had heretofore been doubtful and 
obscure, so that the business of the commercial world, largely transacted 
through the agency of negotiable paper, might be conducted in obedience 
to a written law emanating from a source whose authority admits of no 
question.” 


Counsel for defendant in error say that in the Virginia case it does 
not appear that the checks there were stamped as they were in the case 
at bar, and had they been a different conclusion might have been reached 
. by the court. It does appear, however, that the amounts of the checks 
were charged to the account of the drawers, and the same returned 
on settlement of their accounts with the bank. Thestamping of the two 
checks in the present case was simply a method adopted by the bank for 
cancelling or extinguishing the checks. See, also, Clark & Co. v. Warren 
Sav. Bank, 31 Pa. Super. Ct. 647. 

We call attention to section 11225—1, General Code. This section 
was passed in 1911, several years after the adoption of the Negotiable 
Instruments Act. It fixes the time within which an action may be 
brought against a bank on account of the payment on a forged or raised 
check. This language is used: 


“No bank which has paid and charged to the account of a depositor 
any money on a forged or raised check issued in the name of said depositor 
shall be liable to said depositor for the amount paid thereon unless,”’ etc. 


It is to be observed that the only liability mentioned is the liability 
of the bank to the depositor. No mention is made of the holder or payee 
of the forged check. 

We are of the opinion that, when the Legislature enacted section 8294, 
it intended to cover the subject of the liability of a bank to the holder of a 
check. It prescribed when and when only there is a liability to the 
holder. In the absence of the conditions therein prescribed, no right of 
action exists in favor of the holder. In the present case, the checks in 
question not having been certified or accepted within the meaning of 
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section 8294, there was no right of action on the part of the defendant 
in error against the banking company, and the court of common pleas 
was correct in directing a verdict in favor of the latter company. 
Judgment of the Court of Appeals reversed, and that of the common 
pleas affirmed. 
Jounson, DonanveE and Matruias, JJ., concur. 


BILLS OF LADING PLACED WITH BANK AND 
LATER WITHDRAWN ON TRUST RECEIPTS— 
RIGHTS OF SUBSEQUENT PLEDGEE. 


Commercial National Bank of New Orleans v. Canal-Louisiana Bank & Trust Co. et al, Supreme 
Court of the United States, January 10, 1916. 36 Sup Ct. Rep. 194. 


The holder of certain bills of lading for cotton pledged them with the Canal 
Bank as security for a loan and was later permitted by the bank to withdraw the 
bills on trust receipts, which provided that the pledgor would apply the proceeds 
of the cotton to the payment of his loan, or would deliver to the bank the shipping 
documents, or warehouse receipts representing the cotton, within one day of their 
receipt. The pledgor surrendered the bills of lading to the railroad company, 
obtained the cotton, stored it in a warehouse and wrongfully pledged the ware- 
house receipts with the Commercial Bank. Later, the pledgor withdrew the ware- 
house receipts from the Commercial Bank upon trust receipts, similar to those given 
to the Canal Bank. After disposing of some of the cotton, the pledgor became 
bankrupt. Under the Uniform Warehouse Receipts Act, it was held that the 
Canal Bank, having clothed the pledgor with the indicia of ownership, by de- 
livering to him the bills of lading, could not question the title of the Commercial 
Bank which purchased the warehouse receipts in good faith and that the latter 
bank had the superior title. 


Appeal from the United States Circuit Court of Appeals for the Fifth 
Circuit to review a decree which affirmed a decree of the District Court 
for the Eastern District of Louisiana, adverse to a petition for the re- 
covery from a trustee in bankruptcy of cotton alleged to have been held 
by the bankrupts for the account of the petitioner. Reversed and re- 
manded with direction to enter a decree in favor of the appellant. 

See same case below, 128 C. C. A. 16, 211 Fed. 337. 

The facts are stated in the opinion. 

Mr. Justice Hughes delivered the opinion of the court: 

This is a controversy arising in a bankruptcy proceeding. The Com- 
mercial National Bank of New Orleans petitioned the district court for 
the recovery from the trustee in bankruptcy of certain bales of cotton 
alleged to have been held by the bankrupts, Dreuil & Company, for the 
account of the petitioner under trust receipts. The Canal-Louisiana 
Bank & Trust Company defended, presenting its reconventional demand 
based upon a claim of superior title. The district court entered a decree 


NOTE.—For other similar decisions see, Banking Law Journal Digest and 
Supplement § 505, 506. 
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in favor of the Canal-Louisiana Bank & Trust Company (205 Fed. 568), 
which was affirmed by the circuit court of appeals. 128 C. C. A. 16, 
211 Fed. 337. 

The controversy arises from the following transactions which were had 
prior to the bankruptcy. On December 9, 1912, Dreuil & Company, 
holding inland bill of lading for two lots of cotton (40 bales and 60 bales 
respectively), pledged the bills of lading with the Canal-Louisiana Bank 
to secure certain promissory notes for moneys advanced. On December 
13, 1912, the bills of lading were withdrawn from the Canal-Louisiana - 
Bank on trust receipts, as follows: 

“Received of Canal Bank & Trust Company the bills of lading or 
other documents or securities as enumerated below, held by the said bank 
as collateral pledged to secure advances made to the undersigned, and 
in consideration thereof, the undersigned, hereby agrees to pay over to 
the said bank or its assigns, and to specifically apply against the very 
same advances the proceeds of the sale of the property mentioned in the 
said documents; or to deliver to the said bank or its assignees the shipping 
documents or warehouse receipts representing the undermentioned goods 
within one day from the receipt thereof, this delivery being temporarily 
made the undersigned for convenience only, without novation of the 
original debt, or giving the undersigned any title thereto, except as trustee 
for the said bank, and except to receive the avails thereof or the docu- 
ments therefor for account of the said bank.” 

Dreuil & Company, surrendering the bills of lading to the railroad com- 
pany, obtained delivery of the cotton and sent it to a “ pickery,”’ where 
the lot of 40 bales was remade into 60, and the lot of 60 bales into 90. 
Dreuil & Company then stored the cotton with a warehouseman, the 
Planters’ Press, receiving two negotiable warehouse receipts which, on 
December 17, 1912, they pledged to the Commercial Bank:as security 
for their notes. On December 20, 1912, and December 28, 1912, these 
warehouse receipts, respectively, were withdrawn by Dreuil & Company 
from the Commercial Bank on trust receipts similar in tenor to those 
which have been given, as above stated, to the Canal-Louisiana Bank. 
Dreuil & Company then obtained a delivery of the cotton from the 
Planters’ Press; on December 31, 1912, they were adjudicated bankrupts 
and temporary receivers were appointed. It appears that 60 of the bales 
had been disposed of, but the remainder of the cotton, which had been 
sent by Dreuil & Company to a steamer for shipment, was recovered 
by the receivers and placed by them in the Planters’ Press, warehouse 
receipts being issued therefor which passed into the possession of the 
trustee. Despite the changes mentioned, and re-markings (which we 
need not consider), the district court found the identity of the cotton to 
be established, and there is no further controversy upon that point. Nor 
is it controverted that the Commercial Bank was a purchaser in good 
faith for value of the warehouse receipts negotiated to it. 

We assume that under the jurisprudence of Louisiana the transaction 
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between Dreuil & Company and the Canal-Louisiana Bank (described 
by the bank as a pledge), created rights in the bank in the nature of own- 
ership for the purpose of securing its advances (Rev. Stat. [La.] 2482; 
Civil Code, arts. 3157, 3158, 3170, 3173; Fidelity & D. Co. v. Johnston, 
117 La. 880, 889, 42 So. 357; act 94 of 1912 [uniform bills of lading act] 
§ 32); and that when the Canal-Louisiana Bank intrusted the bills of 
lading to Dreuil & Company for the purposes described in the trust 
receipts, given to that bank, it could still assert its title as against Dreuil 
& Company and their trustees in bankruptcy. See Clark v. Iselin, 21 
Wall. 360, 368, 22 L. ed. 568, 571; Re E. Reboulin Fils & Co., 165 Fed. 
245; Charavay v. York Silk Mfg. Co., 170 Fed. 819; Re Cattus, 106 C.C. 
A. 171, 183 Fed. 733; Century Throwing Co. v. Muller, 116 C. C. A. 
614, 197 Fed. 252; Re Dunlap Carpet Co., 206 Fed. 726; Assets Realiza- 
tion Co. v. Sovereign Bank, 126 C. C. A. 662, 210 Fed. 156; Moors v. 
Kidder, 106 N. Y. 32, 12 N. E. 818; Drexel v. Pease, 1383 N. Y. 129, 30 
N. E. 732; Moors v. Wyman, 146 Mass. 60, 15 N. E. 104; Moors v. Drury, 
186 Mass. 424,.71 N. E. 810; Hamilton v. Billington, 163 Pa. 76, 43 Am. 
St. Rep. 780, 29 Atl. 904; Williston, Sales, §437. No question is presented 
as to the effect, in the light of the uniform bills of lading act passed 
in Louisiana in 1912 (act 94), of an attempted negotiation by Dreuil & 
Company of the bills of lading contrary to the terms of the trust receipts. 
See Roland M. Baker Co. v. Brown, 214 Mass. 196, 203, 100 N. E. 1025. 
The bills of lading were not negotiated; they served their purpose, being 
surrendered to the railroad company on the delivery of the goods to 
Dreuil & Company. The transactions with the “ pickery"’ are not 
material to the question to be decided. Dreuil & Company having ob- 
tained possession of the cotton, as was contemplated, placed it in store 
and the question is as to the effect of the negotiation of the warehouse 
receipts to the Commercial Bank. 

It is a familiar rule that one who has no title to chattels cannot transfer 
title unless he has the owners’ authority or the owner is estopped. See 
Civil Code (La.) arts. 2452, 3142, 3145, 3146. It follows that, in the 
absence of circumstances creating an estoppel, one without the title can- 
not transfer it by the simple device of warehousing the goods and indors- 
ing the receipts. But if the owner of the goods has permitted another 
to be clothed with the apparent ownership through the possession of 
warehouse receipts, negotiable in form, there is abundant ground for 
protecting a bona fide purchaser for value to whom the receipts have been 
negotiated. Pollard v. Reardon, 13 C. C. A. 171, 21 U.S. App. 639, 65 
Fed. 848, 852; Williston, Sales, § 421. The effect of the negotiation of 
warehouse receipts is defined in the uniform warehouse receipts act, 
enacted in Louisiana by act 221 of 1908. This act provides: 

“Sec. 40. Who may negotiate a receipt—A negotiable receipt may 
be negotiated— 

““(a) By the owner thereof; or 

“(b) By any person to whom the possession or custody of the receipt 
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has been intrusted by the owner, if, by the terms of the receipt, the ware- 
houseman undertakes to deliver the goods to the order of the person to 
whom the possession or custody of the receipt has been intrusted, or if 
at the time of such intrusting the receipt is in such form that it may be 
negotiated by delivery.” 

“Sec. 41. Rights of person to whom a receipt has been negotiated.— 
A person to whom a negotiable receipt has been duly negotiated acquires 
thereby— 

““(a) Such title to the goods as the person negotiating the receipt to 
him had or had ability to convey a purchaser in good faith for value, 
and also such title to the goods as the depositor or person to whose order 
the goods were to be delivered by the terms of the receipt had or had 
ability to convey a purchaser in good faith for value; and 

““(b) The direct obligation of the warehouseman to hold possession 
of the goods for him according to the terms of the receipt as fully as if 
the warehouseman had contracted directly with him.” 


“Sec. 47. When negotiation not impaired by fraud, mistake, or duress.— 
The validity of the negotiation of a receipt is not impaired by the fact 
that such negotiation was a breach of duty on the part of the person mak- 
ing the negotiation, or by the fact that the owner of the receipt was in- 
duced by fraud, mistake, or duress to intrust the possession or custody 
of the receipt to such person, if the person to whom the receipt was 
negotiated, or a person to whom the receipt was subsequently negoti- 
ated, paid value therefor, without notice of the breach of duty, or fraud, 
mistake, or duress.” 

It will be observed that ‘‘one who takes by trespass or a finder is not 
included within the description of those who may negotiate.’” (Report 
of Commissioners on Uniform State Laws, January 1, 1910, p. 204.) 
Aside from this, the intention is plain to facilitate the use of warehouse 
receipts as documents of title. Under § 40, the person who may negoti- 
ate the receipt is either the ‘“‘ owner thereof,’’ or a ‘‘ person to whom the 
possession or custody of the receipt has been intrusted by the owner ’”’ 
if the receipt is in the form described. The warehouse receipt represents 
the goods, but the intrusting of the receipt, as stated, is more than the 
mere delivery of the goods; it is a representation that the one to whom the 
possession of the receipt has been so intrusted has the title to the goods. 
By §47, the negotiation of the receipt to a purchaser for value without 
notice is not impaired by the fact that it is a breach of duty, or that the 
owner of the receipt was induced “‘ by fraud, mistake, or duress ’’ to 
intrust the receipt to the person who negotiated it. And, under §41 
one to whom the negotiable receipt has been duly negotiated acquires 
such title to the goods as the person negotiating the receipt to him, or 
the depositor or person to whose order the goods were deliverable by 
the terms of the receipt, either had or ‘‘ had ability to convey toa pur- 
chaser in good faith for value.” The clear import of these provisions 
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is that if the owner of the goods permits another to have the possession 
or custody of negotiable warehouse receipts running to the order of the 
latter, or to bearer, it is a representation of title upon which bona fide 
purchasers for value are entitled to rely, despite breaches of trust or 
violations of agreement on the part of the apparent owner. 

It cannot be doubted that if Dreuil & Company had pledged to the 
Commercial Bank the bills of lading which they withdrew from the 
Canal-Louisiana Bank under the trust receipts, the former, paying value 
in good faith, would have had the superior right. This would have been 
directly within the terms of the uniform bills of lading act (La. act 94, 
1912, §§ 31, 32, 38, 39). Roland N. Baker Co. v. Brown, supra; see 
William T. Hardie & Co. v. Vicksburg, S. & P. R. Co. 118 La. 254, 42 
So. 793. It seems to be contended that the case is different with the 
warehouse receipts. But it cannot be said that it was not within the 
contemplation of the parties that Dreuil & Company, on obtaining the 
goods from the railroad company, should put them in warehouse and take 
the usual receipts. As we have stated, we are not concerned with what 
happened at the “‘ pickery ” as the case is precisely the same, so far as 
the Commercial Bank is concerned, as if the original bales had been 
warehoused (without remaking) as soon as received. It was not the 
placing of the cotton in warehouse in the usual course of business, but the 
negotiation of the receipts, that constituted the violation of Dreuil & 
Company’s agreement with the Canal-Louisiana Bank. By the very 
terms of that agreement Dreuil & Company were to take the position of 
“‘ trustee ’’ for the bank, with authority to receive ‘‘ the avails” of the 
goods or “ the documents "’ therefor for account of the bank, and being 
bound to apply the proceeds of sale to the bank’s advances. And in 
taking documents of title, in ordinary course, pursuant to the agreement, 
which was intended to facilitate the disposition of the cotton through 
Dreuil & Company, the latter were manifestly permitted to take such 
documents to their own order, as they took the bills of lading with which 
they were intrusted. To repeat, it was the negotiation of the receipts 
that constituted the breach of trust. But after the Canal-Louisiana 
Bank had allowed Dreuil & Compny to be clothed with apparent owner- 
ship through possession of the receipts, it cannot be heard to question the 
title of a bona fide purchaser for value to whom they had been negotiated. 
Re Richheimer, 136 C. C. A. 542, 221 Fed. 16. 

It is said that under the law of Louisiana, as it stood prior to the enact- 
ment of the uniform warehouse receipts act, the Commercial Bank 
would not have taken title as against the Canal-Louisiana Bank (Stern 
Bros. v. Germania Nat. Bank, 34 La. Ann. 1119; Lalland v. His 
Creditors, 42 La. Ann. 705, 7 So. 895; Holton v. Hubbard, 49 La. 
Ann. 715, 22 So. 338; Mechanics’ & T. Ins. Co. v. Kiger, 103 U. S. 
352, 26 L. ed. 433; but see William T. Hardie & Co. v. Vicksburg S. & P. 
R. Co. supra); and it is urged that the new statute is but a step in 
the development of the law, and that decisions under the former state 
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statutes are safe guides to its construction. We do not find it necessary 
to review these decisions. It is apparent that if these uniform acts are 
construed in the several states adopting them according to former local 
views upon analogous subjects, we shall miss the desired uniformity, 
and we shall erect upon the foundation of uniform language separate 
legal structures as distinct as were the former varying laws. It was to 
prevent this result that the uniform warehouse receipts act expressly 
provides (§57): “‘ This act shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the law of those states 
which enact it.” This rule of construction requires that in order to 
accomplish the beneficent object of unifying, so far as this is possible 
under our dual system, the commercial law of the country, there should 
be taken into consideration the fundamental purpose of the uniform act, 
and that it should not be regarded merely as an off-shoot of local laws. 
The cardinal principle of the act—which has been adopted in many 
states—is to give effect, within the limits stated, to the mercantile view 
of documents of title. There had been statutes in some of the states 
dealing with such documents, but there still remained diversity of legal 
rights under similar commercial transactions. We think that the prin- 
ciple of the uniform act should have recognition to the exclusion of any 
inconsistent doctrine which may have previously obtained in any of the 
states enacting it; and, in this view, we deem it to be clear that, in the 
circumstances disclosed, the Commercial Bank took title to the warehouse 
receipts and to the cotton in question. 

Finally, it is insisted that whatever right the Commercial Bank might 
have had, if it had retained the warehouse receipts, it lost as against the 
Canal-Louisiana Bank by permitting Dreuil & Company to withdraw 
the documents under the trust receipts which they gave to the Com- 
mercial Bank; that is, that as the cotton came into the possession of 
Dreuil & Company, the equities of the two banks are equal, and the earlier 
equity should prevail. We think that this contention begs the question. 
The Commercial Bank did not lose its rights by permitting the with- 
drawal of its warehouse receipts under the agreement to hold for its 
account, any more than the Canal-Louisiana Bank lost its rights merely 
by the withdrawal of the bills of lading under its trust receipts. It was 
because the Canal-Louisiana Bank clothed Dreuil & Company with the 
indicia of ownership that a bona fide purchaser for value was enabled to 
take title; and a similar result would have followed if, after the withdrawal 
of the warehouse receipts from the Commercial Bank, there had been a 
like negotiation by Dreuil & Company. But there was no subsequent 
negotiation, and the Commercial Bank, in the absence of the intervention 
of a purchaser in good faith for value, did not lose its rights by the agree- 
ment under which the cotton which it had duly acquired was to be held 
for its account. There is no equality of equities, for it was through the 
action of the Canal-Louisiana Bank and the apparent ownership it 
created in Dreuil & Company that the Commercial Bank was led to 
advance its money upon the faith of the documents of title. 
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The decree is reversed and the cause is remanded, with direction to enter 
a decree in favor of the appellant. 
It is so ordered. 


PAYMENT OF DEPOSIT TO WRONG PERSON. 





Butler v. Farmers National Baak, Supreme Court of Iowa, January 22, 1916. 155 N. W. Rep. 999. 





The plaintiff’s husand told her that she could sell certain live stock and keep 
the proceeds. She deposited the proceeds in the defendant bank, in which her 
husband’s account was kept. She had no account in the bank, but was given a 
deposit slip indicating that the money was received to her credit. Subsequently 
the amount was credited on the husband’s account and paid out on his checks. 
It was held that, if there was a valid gift to the wife, the bank could not question her 
ownership right to the funds. A judgment in favor of the bank was reversed. 





Appeal from District Court, Fremont County; Thomas Arthur, Judge. 

Action on an alleged deposit resulted in judgment for defendant. 
The plaintiff appeals. Reversed. 

Tinley, Mitchell & Thornell, of Sidney, for appellant. T. S. Stevens, 
of Hamburg, for appellee. 

Lapp, J. M. J. Butler owned and operated a large farm near 
Hamburg. Owing to ill health, he went to Excelsior Springs, Mo., for 
treatment leaving his wife, Anna L. Butler, in charge. In paying current 
expenses she issued checks on her husband’s account and on June 22, 1910 
sold the fat hogs to one Reed, who in payment thereof gave her a check 
or stock ticket. She deposited this with the Farmers’ National Bank, 
succeeded by defendant, and received a slip in language as follows: 


Deposit with Farmers’ National Bank, Hamburg, Iowa, 6/22, 1910, for 
account of Mrs. M. J. Butler. 


Dollars Cents 


I ae Mate Oe nn eae en oe aes Tw 
re rer Gar re me 698 40 


[Signed] Dupt. W. R. Erwin. 

She had had no account with the bank and nothing seems then to have 
been said about opening one, and the deposit was entered to her husband’s 
credit in his account. Thereafter Mrs. Butler checked on this account 
in payment of his expenses as before, and when, upon Butler’s return 
some weeks later, his passbook was balanced, she noticed that the deposit 
had been credited to him. She testified that she informed the bank, 
within two weeks after the deposit was made, that it was not Butler's 
money, but her own. If so, there was money then in the hands of the 
bank which might have been held for her. The assistant cashier swore 
that she did not mention the matter until two or three years afterwards, 
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when she demanded payment. The defense to her action to recover the 
money deposited was that, notwithstanding the language of the deposit 
slip, the proceeds of the sale of the hogs belonged to M. J. Butler, and 
therefore were rightly entered to his credit and checked out by him. As 
she previously had no account with the bank and one was not then opened 
in its books, the question touched in argument, whether a bank may de- 
fend a refusal of payment to a depositor be setting up title in another 
is not presented. But see Morse on Banking, §341 et seq.; Van Alen v. 
Bank, 52 N. Y. 1; Farmers’ & Mechanics’ National Bank v. King, 57 
Pa. 202, 98 Am. Dec. 215; German Bank v. Himstedt, 42 Ark. 62; Viets 
v. Bank, 101 N. Y. 563, 5. N. E. 457, 54 Am. Rep. 743; Morrill v. Ray- 
mond, 28 Kan. 415, 42 Am. Rep. 167. 

The check or stock ticket was handed to her, and, on being deposited, 
the deposit slip was given to her, reciting the fact of the deposit. Counsel 
for appellant proceed in argument as though this were a certificate of 
deposit. Such is not its correct designation. It isa mere acknowledg- 
ment that the amount of money named has been received. It contains 
no proviso to pay upon its return, no words of negotiability, and has no 
use save, possibly, to settle a dispute as to the amount of the deposit. 
It is merely a receipt and subject to parol explanations as receipts gener- 
ally are. It is not proof of liability of the bank, for though the amount 
named may have been deposited, part or all may have been checked out. 
Hough v. First National Bank of Oelwein, 155 N. W. 163; First National 
Bank v. Clark, 134 N. Y. 368, 32 N. E. 38, 17 L. R. A. 580; Daniel, Ne- 
gotiable Instruments, §1704. 

The deposit slip recited that the deposit was for the account of plain- 
tiff, and if the money were hers, the defendant must account to her there- 
for, unless relieved therefrom by her acquiescence in the payment to her 
husband and the evidence thereon was in conflict. In her reply, plain- 
tiff admitted that the hogs had belonged to Butler, but alleged that, 
immediately before going to Excelsior Springs, he told her to sell them 
and keep the money, and that she might have the money, and in pur- 
suance thereof she sold the hogs and deposited the proceeds as her own. 
To questions calling for the conversation at that time, the “ objection, 
as immaterial irrelevant, incompetent, under the statute,’”’ was sustained, 
as was a like objection to questions propounded to her daughter. Later 
Mrs. Butler was asked what her husband said to her ‘‘when he started to 
the Springs about those hogs, and what was to become of them and your 
interest in the hogs.’’ Objection as hearsay, incompetent, irrelevant, 
and immaterial was sustained. Some more questions were asked, and 
counsel then stated that he ‘‘ expected the witness to say that Mr. Butler 
told her, upon leaving for the Springs, that she might have the hogs; 
that she could sell the hogs, and that when she sold them she could have 
the money and do whatever she pleased with the money; and that is the 
answer which I have sought to elicit from the witness, and which the 
court prevented by sustaining the objections made by opposing counsel. 
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And I want to make the same record as to the witness Venus Berry.” 
This evidence was tendered as tending to prove her title to the money 
deposited, and was clearly admissible. Transfers of personal property 
from husband to wife in the absence of fraud are valid. Section 4607 
of the Code does not preclude the wife from testifying thereto. Hanks 
v. Van Garder, 59 Iowa, 179, 13 N. W. 103; Sexton v. Sexton, 129 Iowa, 
487, 105 N. W. 314, 2 L. R. A. (N. S.) 708; Hardwick v. Hardwick, 130 
Iowa, 230. 106 N. W. 639. 

Nor should the evidence have been excluded as hearsay. It was of 
the fact of a gift in parol, and the evidence was admissible of what 
was said, not only as tendency to prove the gift, but as indicating the 
intention which actuated the alleged donor. Mrs. Butler might have 
testified that the money belonged to her as a fact (Murphy v. Olberding, 
107 Iowa, 547, 78 N. W. 205), and evidence of how she derived title there- 
to was also of a fact concerning which evidence was admissible without 
violation of the hearsayrule. Appellee contends, however, that, had the 
evidence been received, it fell short of showing that the gift had been 
consummated. That delivery is essential to the completion of a gift of 
personal property cannot well be questioned. See Tucker v. Tucker, 
138 Iowa 344, 116 N. W. 119. Here the method of transfer was pre- 
scribed by the giver, and if he said to plaintiff that she could have the 
hogs, that she could sell them and take the proceeds and keep these as 
her own, and she so did, we see no reason for permitting a stranger to the 
transaction to question the completion of the gift. It was consummated 
by delivery precisely as purposed, and in so far as this defendant is con- 
cerned passed title to the property. The court erred in not receiving 
the evidence. 

Reversed. 

DEEMER, GayNor, and SALINGER, JJ., concurring. . 


ASSIGNMENT OF ACCOUNTS PRIOR TO 
BANKRUPTCY. 


Aronin v. Security Bank of New York, United States Circuit Court of Appeals, December 14, 1915. 
228 Fed. Rep. 888. 


A debtor of the defendant bank, at a time when he was insolvent and within four 
months prior to the filing of a petition in bankruptcy, assigned to the bank two ac- 
counts in payment of a past indebtedness. The bank had knowledge of the 
debtcr’s insolvency and of such other facts as should have put it on notice that a 
preference was thereby intended. It was held that the trustee in bankruptcy 
was entitled to recover the accounts for the benefit of the bankrupt estate. 


Appeal from the District Court of the United States for the Southern 
District of New York. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement §59. 
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In the matter of Moses Drapkin, bankrupt. Suit by Max. Aronin, 
trustee in bankruptcy, against the Security Bank of New York. De- 
cree for complainant, made and entered March 8, 1915, and defendant 
appeals. Affirmed. 

Before LacomBE, Warp and Rocers, Circuit Judges. 

Rocers, Circuit Judge. The question which this case presents 
is whether the defendant obtained a preference as respects two accounts 
which were transferred to it at a time when it is alleged to have had 
knowledge the transferor, Moses Drapkin, was without suffi- 
cient funds to pay his debts. The trustee in bankruptcy of Drap- 
kin has brought suit against the defendant to recover these two ac- 
counts—one with the Commercial Trades Company in the sum of 
$519.65, and the other with S. Weiner, Son & Co. in the sum of $598.25. 
The court held that the bank had notice that preference was intended, 
and that the trustee was therefore entitled to a decree directing the 
return of the accounts, as the defendant received the accounts within 
four months prior to the adjudication in bankruptcy. 

The bankruptcy proceedings were voluntary, and the petition was filed 
on March 21, 1914. In September 1913, an involuntary petition in bank- 
ruptcy had been filed against Drapkin, who had been doing business under 
the trade name of M. Handin & Drapkin. The proceedings in 1913 
resulted in a settlement upon a basis of 25 per cent in cash and notes 
for 10 per cent of the claims. The appellant bank then had a claim 
against the bankrupt and did not participate in the involuntary proceed- 
ings, but affected the sale of its claim to one Chester for $428.75 in cash, 
taking notes for the balance indorsed by the bankrupt. The bankrupt 
had been a depositor in the defendant bank, but that relationship ter- 
minated subsequent to the first bankruptcy proceedings and prior to the 
assignment of the accounts. 

The plaintiff called as a witness one Holleb, who was in the employ 
of the bankrupt at the time the accounts in question were transferred to 
the defendant. He was thoroughly conversant with the bankrupt’s 
business, and one of his duties was to examine from time to time the 
books to see that the bookkeeper made no mistakes. It was with him 
that the bank was accustomed to confer about the financial condition 
of Drapkin and his indebtedness to the bank. He was called to the 
bank in February, 1914, and asked by its credit man for a check to dis- 
charge Drapkin’s indebtedness. He testified that he informed Mr. 
Heidelberg, the credit man of the bank, that ‘‘ we were not in a position 
to do it,’”’ that ‘‘ we had no cash on hand at the present time,’’ that ‘‘ we 
might manage to raise possibly a little over $100, and would give him 
a note for the balance.’’ Later in February he was again called to the 
bank on the same subject and asked whether the notes would be paid. 
He testified he told Heidelberg that he ‘‘ would have to see Mr. Drapkin 
about it,”’ and that he called a few days later and gave Heidelberg the 
two.accounts, adding, ‘‘ I told him that we wouldn’t have sufficient funds 
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to meet everything we owed, and for that reason we gave him those two 
accounts to secure part of his money,” and at the same time told him that 
‘“‘ Mr. Drapkin will have to get out of business; we might be able to offer 
a 10 per cent settlement.’’ At that time the bank held two notes, 
which had been protested in December, upon which Drapkin was an 
indorser, and which still remained unpaid, although the bank had been 
pressing for some time for payment. 

There was some testimony which tended to throw doubt upon Hol- 
leb’s testimony, but we have not been impressed by it, and it did not 
impress the trial judge, who saw and heard the witnesses and stated 
in his opinion that “ I observed closely each witness as he testified, and 
believe Holleb was correct in his evidence.”” We think the conclusions 
of the District Judge, who saw the witnesses, and heard them give 
their testimony, and came to the conclusion that the bank, at the time 
it acquired those accounts, had notice that a preference was intended, 
should not be disturbed. 

At the time the bank reccived these accounts it received them as 
a creditor and for a pre-existing debt. The testimony shows that 
Drapkin at the time was insolvent. It also shows, in the opinion of the 
trial judge, and in our opinion, that the bank received the accounts under 
such circumstances as naturally would have caused an ordinary person, 
had hc been the creditor receiving the preference, to have believed that 
thereby a preference would be affected. And it appears that the bank 
received the accounts within four months before the filing of the petition. 
Property received under such circumstances constitutes a voidable pref- 
erence and the trustee can recover for the benefit of the bankrupt estate. 

Decree affirmed. 


CHECK OBTAINED BY FRAUD. 








Barnard v. First National Bank of Newpoint, Appellate Court of Indiana February 18, 1916. 111 N. E. 
Rep. 451. 





The plaintiff was induced by fraud to purchase certain stock for which he paid 
by a check on the defendant bank. The seller deposited the check to his credit in 
the defendant bank and later drew part of the funds and had the bank certify a 
check for the remainder. Thereafter, without rescinding the contract or offering 
to return the stock, the plaintiff notified the bank not to honor the seller’s check. 
It was held that the bank was not bound to heed the notice, since in refusing to 
honor the seller’s check, it would subject itself to an action for damages. 





Appeal from Circuit Court, Shelby County; Alonzo Blair, Judge. 

Action by Charles L. Barnard against the First National Bank of 
Newpoint. Froma judgment for defendant, plaintiff appeals. Affirmed. 

Osborn & Hamilton, of Greensburg, for appellant. Bennett & David- 
son, of Greensburg, for appellee. 
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Inacu, C. J. On September 19, 1908, William Kluge sold a number 
of shares of stock in the German Mutual Oil & Gas Company to appellant. 
$2,500 of the consideration was paid by a check drawn in Kluge’s favor 
and on appellee bank. Kluge deposited the check with appellee, and 
the amount thereof was charged to the account of appellant and credited 
to Kluge. Thereupon Kluge drew out of his account in cash $75 and 
drew a check to his own order for the balance, which was duly certified 
by appellee. Two days after this check for $2,425 had been drawn and 
certified, appellant notified appellee of certain fraudulent acts which he 
claimed Kluge had practiced upon him when the original check for $2,500 
was obtained for the stock, and notified appellee ‘‘ not to honor the said 
check, but to hold the deposit for appellant.’’ Later in the day appellee 
on demand of Kluge paid the amount of the check to him. It is this 
payment after notice of the alleged fraud that forms the subject-matter 
of this controversy. 

There are three separate paragraphs of complaint. The averments as 
to the false and fraudulent statements and representations made by 
Kluge to appellant are in the main the same in each paragraph, so that 
our discussion will apply to each of said paragraphs alike. It is conceded 
by appellee that the fraud charged in either paragraph is sufficient to 
justify a rescission of the sale of the stock. We observe, however, that 
there is no charge that, before or at the time of the notice relied on, appel- 
lant had rescinded such sale by returning, or offering to return, the certi- 
ficates or stock which had been transferred to him by the vendor Kluge; 
nor is it averred that he had ever demanded the return of the check given 
therefor. It is apparent from appellant’s brief that he takes the position 
that such procedure was wholly unnecessary. His argument is that the 
stock had no value, and yet there is a direct averment in each paragraph 
that it was worth “ not to exceed $200." He'further contends that the 
sale of the stock to him was absolutely void, and therefore the title to the 
purchase money and the check given therefor was never vested in Kluge 
but remained at all times in appellant. This position is not tenable. 
The rule seems to be well settled that a sale induced by fraud is not void, 
but voidable. Until appellant rescinded the sale, the money which he 
had paid for the stock remained absolute in appellee. He would not be 
permitted to hold the shares of stock purchased, whatever may have been 
their value, and at the same time recover the amount of the check he had 
given in exchange for it. Jarrett v. Cauldwell, 47 Ind. App. 478, 94 
N. E. 790, 791; Thompson v. Peck, 115 Ind. 512, 516, 18 N. E. 16, 1 
L. R. A. 201; Woods v. Shearer, 56 Ind. App. 650, 105 N. E. 917; Adam, 
Meldrum, etc., Co. v. Stewart, 157 Ind. 678, 61 N. E. 1002, 87 Am. St. 
Rep. 240. 

It appears from each paragraph of the complaint that the original 
deposit made by appellant and against which the Kluge check was 
drawn and the deposit by Kluge were general deposits, neither was im- 
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pressed with a trust, and as the stock transaction was voidable and not 
void, and it had never been voided the title to the check given for such 
stock and the proceeds thereof so far as appellant was concerned, rested 
in Kluge, and when appellee received such general deposit of the money, 
and such money became intermingled with other like funds in appellee's 
bank, the title to the money became absolute in appellee, and at the same 
time it became the debtor of Kluge and impliedly contracted to honor his 
checks to the extent of the amount of the deposit. 

The Supreme Court of Ohio, while considering like propositions, uses 
this language: 

“The relation of bank and general depositors is simply the ordinary 
one of debtor and creditor, not of agent and principal, or trustee and 
cestui que trust. * * * The deposits become the absolute property 
of the bank, impressed with no trust, and the bank’s right to use the 
money for its own benefit is immediate and continuous.’’ Cincinnati, 
etc., R. Co. v. Metropolitan National Bank, 54 Ohio St. 60, 71, 42 N. 
E. 700 702, 31 L. R. A. 653, 56 Am. St. Rep. 700. 

Appellee places much importance to the fact that in this case, after 
the deposit had been made by Kluge, the check which he drew against 
it had been certified by appellee; but we are not inclined to give much 
force to this fact in the present cese. The averments of this complaint 
reveal the same obligations resting upon appellee to honor the check of 
Kluge, whether such check had been previously certified or not. The 
vice of this complaint is that it proceeds upon the theory that the stock 
transaction was absolutely void and not voidable, and that courts of 
equity will follow the funds obtained in such a transaction as if they were 
trust funds or some tangible chattel easily separated and distinguished 
from others. And to support his contention that it was the appellee’s 
duty to withhold payment of any of Kluge’s checks after notice of the 
alleged fraud, appellant cites Pearce et al v. Dill, 149 Ill. 136, 48 N. E. 
788. This case shows that thc original deposit was in the wife’s name, 
that the husband had authority to draw checks in the transaction of the 
wife’s business. He drew checks in settlement of his individual bucket 
shop deals. The check in controversy not being issued within the au- 
thority given the husband, no title passed to Pearce, the payee of such 
check, as he could obtain under the facts no greater title than the hus- 
band, who had no authority over the fund except as the business affairs 
of his wife required, and the bank upon which the check to Pearce was 
drawn, when it received it for deposit, knew all these facts. 

In the case of Drumm Flato Com. Co. v. Bank, 92 Mo. App. 326, 
Setter, the party who sold the cattle, had no title either to the cattle or 
the proceeds. It was therefore a void sale. Likewise in the case of 
Alexander v. Swackhamer, 105 Ind. 81, 4 N. E. 433, 5 N. E. 908, 55 
Am. Rep. 180, the court held that the contract under which Swackhamer 
parted with the title to the ‘‘ pretended Johnson ” was wholly void, and 
therefore the title and ownership did not pass to said Johnson. In these, 
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as in all other cases cited by appellant, the original transaction between 
the parties was absolutely void and no title passed. It is quite apparent 
therefore, that appellant has been misled by reason of his failure to recog- 
nize the distinction between avoid transaction and one which is avoidable, 
at the option of the party charging fraud. In the present case, Kluge 
took title to the consideration which he received for the stock sold, and 
was entitled to such consideration, whatever form it assumed, until 
appellant in some legal manner divested him of such title, and, as the 
stock is alleged to be of some value, appellant could not again obtain that 
which he had parted with for the stock until he restored, or offered to 
restore, to Kluge the stock which he had received in the transaction. 
This he did not do until after payment of the check to Kluge. 

Each paragraph of the complaint clearly discloses that appellee, with- 
out notice of any fraud, paid part of appellant’s check when presented 
by the payee, in cash, certified the balance, and paid that also several 
days thereafter. This transaction appears to have been bona fide. 
Appellee did nothing more with reference to the fund in suit than the 
law required it todo. Banks are required to honor checks of their general 
depositors so long as such depositor’s funds are not drawn out, and 
damages are recoverable for refusal to pay the check of a customer who 
has sufficient funds in such bank subject to his check, so that it seems to 
us that, under the facts of this case, appellee owed no duty to appel- 
lant to make itself liable for damages for a refusal to pay Kluge’s check 
by waiting until appellant might decide whether he wanted to return 
the stock by proper action seek to regain the purchase money, or ratify 
the transaction and sue Kluge for the damages sustained through the 
alleged fraud. 

The inherent necessities of the banking business require that obliga- 
tions such as were created between appellee and Kluge be held valid. 
To cast doubt upon such transactions would tend to disrupt the banking 
business of this country. It would certainly be against public policy 
to subject a bank to the payment of costs and damages, that has received 
money in the usual course of business from a depositor, crediting him 
therewith, and thereby entering into an implied contract to pay his 
checks, and then refuse payment of one of his checks simply because 
some other person has informed such bank that he is entitled to the fund 
deposited rather than the depositor. Zane on Banks and Banking, § 209; 
Fonner v. Smith, 31 Neb. 107, 47 N. W. 632, 11, L. R. A. 528, 28 Am. 
St. Rep. 510; Mt. Sterling Nat. Bank v. Green, 99 Ky. 262, 35 S. W. 911, 
32 L. R. A. 568. 

Judgment affirmed. 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVII. (Continued). 


WITHDRAWAL OF SAVINGS DEPOSITS. 


Having described the process of opening a savings account and the 
forms used in making deposits, let us next consider the methods and 
forms used in connection with the withdrawal of savings deposits. 

As savings depositors are not usually required to be identified when 
they open an account, and as many of them are wage earners and foreigners 
unfamiliar with financial matters, it is obvious that the bank must use 
special care in making payments to such depositors. It should carefully 
safeguard itself with proper.rules and regulations, similar to those pre- 
viously given, and its methods and forms should be such as to reduce 
the possibility of fraud to a minimum. At the same time, the forms 
should be as simple as possible, so they can be easily filled out and under- 


stood by the depositors, and the method of payment should enable them 
to get their money with as little trouble and delay as is consistent with 
the safety of the bank. 


PASS BOOKS MUST BE PRESENTED. 


In the payment of savings deposits, one of the fundamental require- 
ments is that the pass book must be presented, so the payment can be 
entered. This is not only of benefit to the depositor, in that it always 
enables him to know how much money he has left in the bank, but it is 
quite a safeguard to the bank. As the pass book is the depositor’s evidence 
of deposit, it is essential from the standpoint of the bank that each with- 
drawal be entered therein, so it will always show the depositor’s true 
balance. It also enables the bank to check the work of its tellers and 
bookkeepers, and to find errors if any occur. Then again, possession of 
the pass book is presumed to be prima facie evidence that the person 
presenting it is the rightful owner or the authorized representative of the 
depositor. 

However, it is possible for a pass book to get into improper hands, and 
the bank might thereby be misled into making payment to a person who 
had no right to it. Therefore, it is necessary, for the protection of the 
bank, that it have a by-law like the seventh given in the foregoing rules 
and regulations, which states that payments made by the bank to one 
holding the pass book shall be binding on the owner of the book, unless 
he has notified the bank that it has been lost, stolen or destroyed, and 
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. 


requested the bank not to make payment on presentation of it. A rule 
of this kind, which places the responsibility on the depositors, will also 
make them more careful in the keeping of their pass books. Of course, 
the bank must use due care in making payments, or it cannot avail itself 
of the protection afforded by this rule. 

Therefore, it is the general custom of banks not to pay on the presenta- 
tion of the pass book alone, but it must be accompanied by an order on 
the bank or a receipt signed by the depositor or his legal representative 
and the genuineness thereof must be established to the satisfaction of 
the bank before payment is made. 


WITHDRAWAL RECEIPT. 


The form used for withdrawals by some banks and trust companies 
combines both an order and a receipt. This form, as generally used, is 
shown as follows. : 


SAVINGS DEPARTMENT CHECK | | 


« THE DEPOSITORS BOOK MUST BE PRESENTED WITH THIS ORDER $ | | 


OR WE WILL DECLINE TO PAY | 


DOLLARS CENTS 


OO OO | 


— _ THE MODERN TRUST COMPANY 


PLAINLY in || PAY TO MYSELF OR BEARER, ON SAVINGS ACCOUNT BOOK NO. 


WORDS OUT OF THE FIRST DEPOSIT MADE BY ME 


ALWAYS ———_—— DOLLaRs, 
SIGN AS YOU 
DID ON AND THIS SHALL BE YOUR RECEIPT. 
SIGNATURE, 
CARD SIGNATURE 


MY PRESENT ADDRESS IS 
BALANCE DUE ME AFTER DEDUCTING THIS CHECK $ 


It will be noted that the above is called a “Savings Department Check” 
and perhaps because the word ‘“‘check’’ is used, a savings depositor 
sometimes thinks that he can check against his savings account just as 
he would against his current account. The fact that it is payable to 
order helps him to come to this conclusion. 

Many banks and trust companies, therefore, prefer to use merely a 
form of receipt, because it is simpler, uses the word “‘receipt”’ instead of 
“‘check,’’ does not contain an order to pay, and tends to discourage any 
attempt on the part of depositors to use the savings account as a check- 
ing account. The following illustration shows a good form of such a 
savings withdrawal receipt, which is quite extensively used: 
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SAVINGS DEPARTMENT WITHDRAWAL RECEIPT 


New York, 191__ 
RECEIVED OF 


THE NATIONAL BANK OF PROSPERITY 
DOLLARS, $ 
OF THE AMOUNT DUE ME ON SAVINGS ACCOUNT NO. 
NAME 
BALANCE PRESENT ADDRESS 


After this Withdrawal 
THE DEPOSITOR’S BOOK MUST BE PRESENTED WITH THIS RECEIPT 





Attention is called to the provision in the left hand-corner of this with- 
drawal receipt for the insertion by the teller of the depositor’s balance as 
shown by his pass book, after deducting the withdrawal. When the 
bookkeeper posts the amount of the withdrawal to the account in the 
ledger, he verifies the new balance as shown by the ledger with the bal- 
ance on the withdrawal receipt. The two should agree, and if they do 
not, steps should immediately be taken to find the error. If the book- 
keeper is unable to find the error without the pass book, it should be 
called in and the discrepancy adjusted. This affords an excellent proof 
of the work of the tellers and bookkeepers, and, as a similar method is 
generally used when deposits are made, it also enables the bank to know 
that its pass books are always in balance with the bank’s ledgers. 


PROCESS OF MAKING PAYMENT. 


Some banks require every pass book to be verified with the bank’s 
ledger before making payment. When a depositor wants to make a 
withdrawal, he must fill out a withdrawal receipt and present it with 
his pass book at the bookkeeper’s window for verification, before going 
to the Paying Teller. This, of course, is the safest method, but it might 
work a hardship both on the bank and on the customers at certain times 
of the month and year, especially if the number of depositors is great 
and many withdrawals are made. 

Therefore, most banks find it more practical and satisfactory to all 
concerned to leave the matter of making payments largely to the judg- 
ment of the Paying Teller. When this is done, the depositor goes direct 
to the Paying Tellers window and presents his pass book and withdrawal 
receipt. The teller immediately looks at the person at the window and 
glances at the signature on the withdrawal receipt. As the teller soon 
gets to know most of the depositors and their signatures, he doubtless 
recognizes the depositor at the window and his signature, and from his 
knowledge of the depositor’s affairs, is confident that the balance shown 
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in the pass book is correct. So he does not take the time to compare the 
signature and verify the balance in the pass look, especially if the amount 
withdrawn is small, but immediately enters the amount of the with- 
drawal in the pass book, extends the new balance in it, writes on the 
withdrawal receipt the depositor’s new balance as shown by the pass 
book, initials the receipt, stamps it paid, places it on a file, and carefully 
counts out the money, which he hands over without question to the 
depositor with the pass book. This process is simple and consumes 
only a very short time, and it is rarely that a bank suffers any loss by its 
use. Not only does it save work for the bank, but it is highly gratifying 
to the depositors. 

If the teller does not know the depositor or the signature, or if the 
amount is large, before making payment he should carefully compare 
the signature with the one on file, and also hand the pass book to the 
bookkeeper to see if the balance shown therein agrees with the balance 
on the bank’s ledger. It is, therefore, a good plan to have the savings 
account bookkeepers adjacent to the savings paying teller, and this 
arrangement is found in most up-to-date savings departments. 

If the depositor is unable to write, or his signature does not agree with 
the one on file, even though he presents the pass book, payment should 
not be made until the bank has exercised due care to establish his identity. 
In such a case, the teller should ask him the test questions, previously 
mentioned, such as his residence, occupation, employer, age, birthplace, 
father’s name, mother’s maiden name, name of husband or wife, etc., 
and compare his answers with the information on file. If his answers are 


not satisfactory, the bank should ask him to be identified by someone 
known to the bank. 


PAYMENT TO PERSON OTHER THAN DEPOSITOR. 


While the withdrawal receipt is for the use of the depositor personally 
and he should call at the bank himself whenever he wants to draw out 
money, yet it sometimes happens that a depositor cannot call himself, 
so he sends someone else for the money. In such a case, if the signature 
on the withdrawal receipt agrees with the depositor’s signature on file, 
and the pass book is presented, the bank usually pays the money and 
asks the person receiving it to endorse the receipt on the back, to show 
that he got the money. Banks are usually protected, in making such 
payments, with a by-law like the one before mentioned, which states 
that payments, made to one holding the pass book shall be binding on 


the owner of the book, but they should be very careful in making payments 
of this kind. 


WITHDRAWAL FORM FOR CLOSING ACCOUNT. 


The forms of savings withdrawal receipts, shown in the foregoing illus- 
trations, are used as a rule, only when the depositor wishes to withdraw 
a part of the amount to his credit. In case he desires to withdraw the 
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entire amount to the credit of his account, most banks require another 
form to be used, being a receipt in full. The following illustration shows 
such a closing withdrawal receipt used by banks that combine both the 
order and receipt in their form: 


DOLLARS CENTS 


SAVINGS DEPARTMENT CLOSING CHECK. $ | 


THE DEPOSITOR’S BOOK MOST BE SURRENDERED WITH THIS ORDER (Amount filled in by 


OR WE WILL DECLINE TO PAY. the Company not by 
the Depositor.) 


OL 


THE NATIONAL BANK OF PROGRESS 
WRITE THE 


AMOUNT Pay to Myself or Bearer, 
VERY 


“ae ENTIRE AMOUNT DUE, on Savings Account Book No. 


DOLLARS, 
ALWAYS 


SIGN AS YOU AND THIS SHALL BE YOUR RECEIPT IN FULL. 
DID ON 
SIGNATURE SIGNATURE. 


CARD. MY PRESENT ADDRESS IS 


Where the bank uses simply a receipt, the closing form is usually like 
the one previously shown, except that the words “ in full of the amount 
due me”’ are used instead of ‘‘of the amount due me.”’ 

It is a good plan to have this form on paper of a different color, so as 
to distinguish it easily from the form used for partial withdrawals. 

When this form is used and the account is closed, the pass book should be 
surrendered to the bank with the check. The bank should cancel such 
pass books and carefully file them away in numerical order. 


NOTICE OF PAYMENT. 

Ordinarily, savings deposits are payable on demand, but, as will be 
seen from the foregoing rules and regulations, banks and trust companies, 
having savings department, usually reserve the right to require notice 
n advance of payments. They find it necessary for their protection to 
reserve this right, so the deposits can be turned into time deposits at any 
moment if necessary. However, the rule is seldom enforced, except in 
times of panics or to prevent a “‘run”’ on the bank. 

In order that national banks may class savings accounts as time de- 
posits, and thereby be permitted to carry only a 5% reserve against them, 
they must reserve the right to require at least thirty days notice in ad- 
vance of payment of such deposits, as provided under Section 19 of the 
Federal Reserve Act. 

When notice is required, it should be given to the bank in writing, 
duly signed by the depositor, so it will be a matter of record in the bank’s 
files. It should be addressed to the bank, and should state the amount to 
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be withdrawn, the number of the depositor’s pass book, and the date of 
filing the notice. Most banks have a special form for this purpose, 
which is printed on cards, so they can be easily filed and referred to. 
The following illustration shows the usual form of such a notice: 


EE 
THE MODERN NATIONAL BANK: 


Please take notice of my intention to make withdrawal of 


SS  !, lh 
from my Savings Account No... , in accordance with 


regulations of your Savings Department. 


NOTE—tThirty days notice is re- Signature 
quired on withdrawals of sums 
of $100 or less. 
Sixty days notice on sums) = Address 
over $100. 
See Rule 8 in Pass Book. 


Of course, the requirements as to length of notice vary in different 
banks and different localities. The length of notice usually required is 
from thirty to sixty days, and it is often based on the amount to be with- 
drawn, as shown above. 

When the bank sees fit to enforce this rule, before a depositor can make 
a withdrawal, he must fill out such notice and leave it with the Paying 
Teller. At the end of the required length of time, he can return and 
obtain his money by presenting his pass book and withdrawal receipt 
in the manner previously described. 

These notices should be carefully filed by the bank, and a good way is 
to file them according to number of pass book or payment dates. Some 
banks file the notice with the depositor’s signature card. After payment 
has been made, the notice is destroyed or taken out and permanently 
filed away. 

When notice is received, a notation should be made on the depositor’s 
account in the bank’s ledger to the effect that notice of intention to 
withdraw has been filed, giving the amount requested and date of filing 
notice. Some banks also require the pass book of the depositor to be 
presented at the time of serving notice and a record of the notice entered 
by the bank in it. 


(To be continued.) 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
Vil. COLLECTION OF CHECKS. (Continued) 


§173. Items Received for Collection Should be Collected in Cash. There is 
a general rule to the effect that a bank, which receives and presents an 
item for collection, must collect it in cash. If it receives something 
other than cash, for instance, the check or draft of the debtor and is 
unable to collect such check or draft because of the insolvency of the 
debtor or for some other reason, it is held responsible for the amount 
thereby lost. This rule has been applied in a case where a bank, hold- 
ing a check for collection, had it certified by the drawee instead of 
collecting it in cash. The drawee bank failed before the certified 
check could be collected. It was held that the collecting bank was 
liable for the amount to its depositor. 

$174. Validity of Custom to Receive Check or Draft in Payment of Collection 

Item. 

In some cases it has been held that, where there is a custom among 
banks to receive a check or draft in payment of an item held for col- 
lection, the bank will be protected by such custom in the event that 
the debtor fails before the check or draft can becollected. Thisrule, 
however, is not universal and it has been held in at least one case that 
a custom of this kind is invalid and no protection to the collecting 
bank. In some cases it is held that a bank is protected in receiving 
a check or draft in payment of a collection item, provided the ‘‘ utmost 
diligence "’ is used in presenting and collecting such check or draft. 

§175. Collection of Checks Payable to Agent, Executor, etc. 

Where a person, holding a check, payable to him as agent, executor, 
etc., is permitted to deposit the same in his individual account and 
afterward withdraws and misappropriates the proceeds, there is a 
conflict of authority as to whether the bank is liable to the real owner 
of the fund. It is a wise precaution for a bank to refuse to permit 
deposits to be made in this manner. 


§173. Items Received for Collection Should Be Collected in Cash. 
In the absence of any agreement between a collecting bank and its 
customer, the bank should collect items, which he deposits with it for 
collection, in cash. If it accepts something other than cash, for instance, 
the check of the debtor, it is held in some jurisdictions that the bank 
assumes the risk of the collection of the check. There are decisions 
which hold that a collecting bank is justified in receiving the debtors’ 
check or draft in payment of a collection item where it appears that there 
is a custom among banks in that particular locality to make collections 
in this manner. The cases upon this point will be referred toin the 
following section. 
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Where a collecting bank does not attempt to show that it is justified 
by custom in receiving the debtor’s check or draft in payment of the col- 
lection item, the general rule is that the collecting bank is responsible 
to its customer if it receives anything other than cash from the debtor. 

As expressed in the case of Fifth National Bank v. Ashworth, 123 Pa. 
212, 16 Atl. Rep. 596: ‘‘ It is safe to say, as a general rule, that when a 
bank receives a check from one of its depositors for collection it must 
return him the check or the money. It is also equally clear that if the 
collecting bank surrenders the check to the bank upon which it is drawn, 
and accepts a cashier’s check or other obligation in lieu thereof, its liability 
to the depositor is fixed, as much so as if it had received the cash. It 
has no right, unless specially authorized to do so, to accept anything 
in lieu of money.” 

To use a simple illustration: Suppose the holder of a note deposits 
it with a bank for collection; the bank presents the note to the maker on 
the day upon which it matures and the maker tenders to the bank his 
check in payment of the note; the bank receives the check without 
objection and surrenders the note; before the check is presented for 
payment the debtor, that is, the maker of the note, fails and payment of 
the check is therefore refused. Under the rule stated, the bank is 
responsible for the amount to its customer, from whom it received the 
note for collection. 

In a New York case, Nunnemaker v. Lanier, 48 Barb. (N. Y.) 234, 
which was decided in 1867, we have an authority for the proposition 
above stated. It appeared that the plaintiff delivered to the defendant 
a draft for collection. The draft was drawn upon a trust company. 
The defendant presented the draft for payment and surrendered it in 
exchange for the trust company’s uncertified check upon another bank. 
The check was received by the bank in time to have been presented 
on that day and it appeared that all of the checks drawn by the trust 
company and presented on that day were paid. The defendant did not 
present the check on that day, but held it over until the following day 
and was unable to collect it because of the fact that the trust company 
suspended before the beginning of business hours. It was held that the 
defendant bank was liable for the loss thus sustained by the plaintiff. 

In another New York case, First National Bank v. Fourth National 
Bank, 89 N. Y. 412, decided in 1882, it appeared that a sight draft 
drawn upon a firm of private bankers in New York City and held by the 
plaintiff was mailed to the defendant bank for collection. On the 
morning of its receipt, it was presented by the defendant bank to the 
drawee firm, which gave its check for the amount, the draft being there- 
upon surrendered. The check was presented for payment on the fol- 
lowing day, but was dishonored because of the failure of the banking 
firm. It was held in this case that the defendant bank was guilty of 
negligence in not collecting the draft in money and was liable for the 
amount to the plaintiff. 
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In Fifth National Bank v. Ashworth, 123 Pa. 212, 16 Atl. Rep. 596, 
it appeared that the plaintiff being the holder of a check for $2622.25 
drawn on the Penn Bank of Pittsburgh, deposited it on the day of its 
receipt in the Fifth National Bank, the defendant in this action. The 
check was presented through the clearing house the following day, but 
the Penn Bank closed its doors before noon of that day and this check 
with others presented at the same time, was sent back to the defendant. 
Later the Penn Bank temporarily resumed business and on the 24th the 
defendant bank presented the check again, this time receiving a 
cashier’s check for the amount. But the Penn Bank closed its doors for 
good before the cashier’s check could be presented and it was not col- 
lected. It was held that the defendant bank was liable to its depositor. 
“* When the payment of the check in question,”’ said the court, ‘‘had been 
refused by the Penn Bank, and it had been duly protested, the Fifth 
National Bank of Pittsburgh, in this case the collecting bank and the 
defendant below, could have relieved itself from liability by returning the 
dishonored check to the plaintiff below, who had deposited it; or, it 
might, perhaps, have called upon the latter for instructions as to any 
further proceedings and had it received and followed such instructions I 
am unable to see how any liability could have attached to it. Neither 
of these modes was pursued. The defendant retained the check and 
made a further attempt to collect it.” 

When a bank is entrusted with the collection of a check it does not 
comply with its obligations to the owner of the check by taking the 
drawee’s certification in place of cash. This is brought out ina New York 
case in which it appeared that the plaintiff drew a check payable to the 
order of the defendant bank and deposited it in the defendant bank, the 
amount being credited as cash in his pass book and on the books of the 
defendant. Later in the day the check was presented to the drawee 
which refused to pay cash but offered to, and did, certify the check, 
making it payable at another bank. The check was immediately pre- 
sented at the bank where it was made payable, but payment was refused 
because it was after banking hours. The next day the drawee bank 
failed. The depositor brought suit against the defendant to recover the 
amount of the check. It was held that the defendant should not have 
had the check certified but should have treated it as dishonored and 
should have given notice to its depositor to enable him to determine 
what steps to take for his own protection. Lyons v. Union Exchange 
Nat. Bank, 150 N. Y. App. Div. 493, 135 N. Y. Supp. 121. 

§174. Validity of Custom to Receive Check or Draft in Payment of 
Collection Item. The rule stated in the preceding section to the 
effect that a bank, handling a collection item, must collect it in cash, or 
be liable to its customer for any loss which results from receiving some- 
thing other than cash seems to be overstrict to say the least. In these 
days when the bank check plays such an important part in the settlement 
of obligations arising out of commercial transactions, it may be said 
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that payment by check is almost a universal custom. It is very seldom, 
indeed, that a creditor will insist upon cash and refuse the check of a 
debtor, whose integrity he has no reason to suspect and whose solvency 
he has no cause to doubt. In some cases, therefore, where it has been 
sought to charge a bank with liability, because it has received a check 
or draft in payment of a collection item, the bank has set up the defense 
that such procedure on its part is warranted and justified by custom and 
the courts of some jurisdictions have recognized the soundness of this 
contention. 

The defendant bank, in an instance of this kind, sent certain checks to 
the plaintiff bank for collection. The latter bank presented them to the 
drawee, the Citizens’ Bank of Clarendon, received a draft in payment 
and sent its own check to the defendant. The draft was worthless 
because of the insolvency of the Citizens’ Bank and before it could be 
collected the Citizens’ Bank closed its doors. The plaintiff called up the 
defendant on the telephone, before the check sent to the defendant had 
been received, and the defendant agreed to return the check. But 
instead of returning the check the defendant bank had it cashed. The 
plaintiff showed that there was a custom among banks to accept drafts 
from drawee banks in payment of checks sent forward for collection, 
and it appeared here that the checks would not have been paid in money 
had money been demanded. It was held that the plaintiff was not 
negligent in not demanding cash from the drawee and that it could 
recover from the defendant. First Nat. Bank v. First Nat. Bank, Tex., 
134 S. W. Rep. 831. 

In Jefferson County Savings Bank v. Commercial National Bank, 98 
Tenn. 337, 39 S. W. Rep. 338, it was held that it was a reasonable cus- 
tom for local banks to accept, in payment of drafts sent to them for 
collection, certified checks on one of their own number in good standing, 
to present these checks each day at 11 a.m. and to leave them for examina- 
tion. The plaintiff bank in Birmingham, Ala., sent to the defendant bank 
in Nashville, Tenn., a note and draft for collection. In payment of 
these the defendant received certified checks drawn on the Nashville 
Savings Bank, an institution in good standing. This was done in 
accordance with the well established usage or custom of the various 
banks of Nashville. The checks were left with the drawee at 11 a.m. 
on the next business day, also in accordance with the established custom 
of the Nashville banks, and at 2 p.m. the checks were returned unpaid 
because of the failure of the drawee bank. The plaintiff had no knowl- 
edge of this custom on the part of Nashville banks. It was held, never- 
theless, that the plaintiff was bound by it and that it could not recover 
from the defendant. 

In the opinion it was said: ‘‘ A principal who selects a bank as his col- 
lecting agent, thus availing himself of the facilities which it holds out, 
in the absence of special directions, is bound by any reasonable usage 
prevailing and established among the banks at the place where the col- 
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lection is made, without regard to his knowledge or want of knowledge 
of its existence.”’ 

On the other hand it has been held in at least one decision that a cus- 
tom of this kind is invalid and is no protection to the collecting bank. 
National Bank of Commerce v. American Exch. Bank. 151 Mo. 320, 52 
S. W. Rep. 265. In this case a national bank in Kansas City received 
from a correspondent for collection a $9,000 draft, which it surrendered 
to the drawee upon receipt of his check, after banking hours, in payment, 
which check it placed in the clearing house for collection the following 
day, this course of procedure being in accordance with the prevailing 
custom among the banks in Kansas City in regard to such collections. 
This check was dishonored. Inasuit by the Kansas City bank to recover 
back the amount which it had remitted to its correspondent, upon receipt, 
and before dishonor, of the debtor’s check, it was held that the custom 
relied on was invalid and that recovery should be denied. 

In some cases it is held that a bank, in the collection of a check or other 
item, may receive the drawee’s check in payment thereof, provided the 
“utmost diligence ”’ is used in presenting and collecting the substituted 
check. The effect of these decisions seems to be that the collecting bank 
must take immediate steps toward the collection of the substituted check 
and that it may not hold it until the day following its receipt and then 
present it through the clearing house. 

In one case, which illustrates this proposition, the plaintiff drew a 
sight draft upon a corporation located in Chicago and mailed it to the 
defendant bank in Chicago. The defendant presented the draft to the 
drawee by messenger and received therefor the drawee’s check upon the 
National Bank of the Republic of Chicago. This occurred at about 
eleven o’clock Saturday morning. The defendant might have pre- 
sented this check immediately to the National Bank of the Republic 
for payment or certification, and if it had done so, the check would have 
been paid or certified as requested by the defendant. The defendant, 
however, held the check and presented it through the clearing house on 
Monday morning. Payment was then refused because of the failure 
on that day of the corporation by which the check wasdrawn. It was 
held that the defendant bank was liable to the plaintiff. Bank of Com- 
merce v. Miller, 105 Ill. App. 224. After referring to the authorities on 
the question presented the court said: ‘‘ The conclusion to be drawn from 
these cases and the text books cited by counsel is that a draft may be 
surrendered and a check taken therefor, but all reasonable diligence must 
be used in presenting such check for collection, and if such diligence be 
used and the check is not promptly paid or certified, then the draft may 
be at once reclaimed. No general custom, if such custom existed, would 
excuse the collecting bank from exercising all reasonable diligence in 
collecting such check, and certainly a special usage would have no 
greater effect in excusing the bank, than would a general custom.” 
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In the opinion it was further said: ‘‘ The alleged particular custom and 
method of the Bank of Commerce (defendant) in relation to the pre- 
sentation of drafts, receipt of checks therefor and retention of same until 
the following day, contrary to the general custom, was a particular or 
special custom, and in order to be binding on appellee under the cir- 
cumstances of this case, must have been actually known to him when 
he sent the draft for collection.” 

§175. Collection of Checks Payable to Executor, Administrator, etc. 
A considerable amount of litigation has arisen out of cases, in which 
a bank has permitted a depositor to place to his individual credit checks 
payable to the depositor in some representative capacity, such as agent, 
administrator, trustee, guardian, etc. What usually happens in these 
cases is this; the person acting in the fiduciary capacity comes to the 
bank with a check payable to him in such capacity, as for instance as a 
check payable to ‘“ John Doe, administrator, or order.’’ He indorses 
the check as: administrator and individually and then deposits it in the 
bank in his personal account. Subsequently John Doe withdraws the 
money on checks signed by him individually and appropriates the fund 
to his own personal use. The person thus defrauded then looks to the 
bank for reimbursement, claiming that the bank acted wrongfully in 
permitting the administrator to make the deposit in the manner described. 

In these cases there is a conflict of authority. Some of them hold 
that making a deposit in the manner described is merely the equivalent 
of depositing a check in an account entitled ‘“‘ John Doe, administrator.”’ 
John Doe would then be entitled to draw checks against the account 
signed by him as administrator and could then misappropriate the money 
or could redeposit the proceeds in his own personal account. In other 
words, the theory of these cases is that it would be no protection to the 
fund for the bank to insist that John Doe should deposit the money 
in an account indicating his representative capacity. Furthermore, 
these decisions express the theory that the bank is entitled to assume 
that John Doe will devote the proceeds of checks, payable to him as 
administrator, to the use for which they were intended. 

On the other hand, it is held in some of the cases that the bank, which 
permits a deposit to be made in this manner, is personally liable to the 
person to whom the fund rightfully belongs, in the event that the depositor 
subsequently withdraws and misappropriates the fund. In any event, 
it is a precaution well worth while for a bank to require a customer, holding 
checks in a representative capacity, to deposit such checks in an account 
indicating the capacity in which he holds the fund. Such precaution 
on the part of a bank may not protect the fund and it may not, in some 
jurisdictions, be necessary for the bank’s protection. It will, however, 
tend to keep the bank out of litigation, which is always an end to be 
sought. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PAYMENT OF CERTIFIED RAISED CHECK. 


Editor Banking Law Journal, Colorado, April 7, 1916. 
Dear Sir:—Referring to the legal decision quoted in your March number 
regarding the right of bank to recover money paid on certified raised check, we 
would like your opinion as to whether this would hold where the certification was 
in this form: 
CERTIFIED. 
Good for $100 
When properly endorsed 
First Nat’l. Bank, N. Y. 
John Jones, Cashier. 
Assuming the check was originally drawn for $10. then raised to $100. and by the 
bank certified for $100. 
Does the fact that the certifying bank states the raised amount in the certification 
alter the case in your mind? 
. Yours truly, ASSISTANT CASHIER. 


Answer:—In my opinion, the certification of a check in the form 
suggested in the above letter would have no effect upon the rights or 
liabilities of the parties. The certification referred to in your letter 
is no different in effect from the ordinary certification. It merely states 
in express terms certain things that are implied from the ordinary cer- 
tification, in shorter form. 

In order to comprehend the rights of a bank paying a check which 
it has certified after the check has been raised, it is necessary to understand 
the meaning and legal effect of a certification. 
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In the first place, a certification admits the genuineness of the drawer’s 
signature. A bank is bound to know its drawer’s signature. If it sub- 
sequently turns out that the signature is forged, the bank is estopped 
by its certification from denying that the signature is genuine. 

The certification admits that the drawer has on deposit a sufficient 
sum to pay the check. The certification, however, cannot be construed 
into a warranty on the part of the bank that the check has not been raised 
or otherwise tampered with prior to its presentment for certification. 
In other words,the certification does not import a guaranty of the 
genuineness of the body of the check. 

If at the time of presentment or certification, the check appears to 
be drawn for $100 and the bank certifies it ‘“‘good for $100,’’ or certifies 
it in any other form, the meaning of the certification is merely this; 
the signature on this check is genuine; the drawer has on deposit to his 
credit the sum of $100 subject to his check; this bank will reserve $100 
from the drawer’s deposit for the purpose of meeting this check when it 
is presented for payment. 

Including the words ‘‘when properly endorsed,” in a certification, 
add nothing to its meaning. Even after a check is certified, a bank is 
not warranted in paying if it is presented without proper indorsement. 
And if the bank should pay such a check on a forged indorsement, it would 
be entitled to recover the money back from the party to whom it was 
paid irrespective of the form of the indorsement. 

The extent to which the rule permitting a bank to recover the money 
it has paid on a certified raised check is carried, is quite clearly brought 
out in the case of Security Bank against National Bank of the Republic, 
67 N. Y. 458. In this case where the payee named in a check, having 
doubt as to the genuineness of the check, presented it to the teller of 
the drawee bank, who certified it and stated that it was ‘‘correct in every 
particular,’’ whereupon the payee parted with value in exchange for the 
check, it was held that the drawee could recover the amount it subse- 
quently paid on the check from the bank to which such payment was 
made, upon its being discovered that the check had been raised and altered 
as to payee and date. It was not part of the teller’s duty to give assurance 
as to the genuineness of the check, except as to the drawer’s signature. 
In going beyond this his representations did not bind the bank. 

It may be added that when a bank is culpably negligent in certifying a 
check and in paying and thereafter retaining the check, it will not beallowed 
to recover the money from a person who was innocent of any fraud and 
who has relied on the certification and payment to his detriment. Thus, 
where a bank certified a check, drawn on it by another bank, although 
it had received a letter of advice, reference to which would have shown 
that the check had been altered as to date and raised in amount, and 
subsequently paid the check, and did not discover the fraud until the 
bank to which the payment had been made had paid the money over to 
the party for whom it made the collection, it was held that the latter 
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bank was not liable to the certifying bank. Continental Nat. Bank v. 
Tradesmen’s Nat. Bank, 173 N. ¥. 272, 65 N. E. Rep. 1108. 

In answering this question, I am merely giving my personal opinion 
as I know of no case in which the exact question presented has been 
decided. However, I feel that my opinion is born out by the general 
rule and authorities referred to above 


COLLECTIONS AND PAYMENTS MADE BY NATIONAL 
BANK OUTSIDE OF BANKING ROOMS. 
New York, March 15, 1916. 
Editor, Banking Law Journal. 

DEAR Sir:—Is it lawful for a national bank to send out its representative to 
the offices of depositors for the purpose of collecting deposits at such offices, or to 
send its representative to a place outside of the bank for the purpose of cashing 
checks drawn by a depositor and delivered to employees in payment of their wages 

Yours truly, CASHIER. 

Answer:—It is unlawful for a national bank to operate an agency 
or branch or to receive deposits or cash checks elsewhere than at its 
banking house. The receiving of deposits and cashing of checks by an 
agent of a bank would of course, amount to the bank itself receiving 
the deposit or cashing the check. y 

The reason why such transactions are unlawful for a national bank 
is that they are in effect prohibited by the National Bank Act. It is 
possible under special provision or authority from Congress for a national 
bank to open a branch office. This authority was granted at Chicago 
during the World’s Fair to any national bank located in the City of 
Chicago which might be designated by the World’s Columbian Expo- 
sition. Branch banks in this instance were restricted by the Act to have 
only such rights as could be exercised by the parent bank and their 
existence was limited to a period of two years. 

It was also possible under the National Bank Act for a state bank, 
operating branches, to take out a national charter and continue to operate 
its branches. And as has been recently demonstrated in this city, a 
national bank may absorb a state bank having branches and continue 
those branches as part of its institution. But ordinarily, a national 
bank has no authority to open a branch office. 

The National Bank Act provides that the organization certificate 
shall state where the operations of loan and discount are to be carried 
on, “designating the particular state * * * and the particular county, 
city, town or village,”’ and that ‘‘the usual business * * * shall be trans- 
acted at the office or banking house located in the place specified in its 
organization certificate."” Under these provisions it has been held that 
a national bank may not make a contract for cashing checks upon it 
at any other place than such office or banking house. Armstrong v. 
Second National Bank, 38 Fed. Rep. 883. ‘Tiffany on Banks and Bank- 
ing,” page 270. 
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Referring to the Armstrong case above cited, it is said in Magee on 
Banks and Banking, page 45: “If, therefore, it is unlawful for a national 
bank to cash a check elsewhere than at its banking house, it is likewise 
unlawful for it to discount notes or to receive deposits elsewhere, for one 
is as much a part of the ‘usual business’ of a bank as the other.” 

The provisions of the National Bank Act and decision cited, leave 
no doubt that the collection of deposits and payment of checks at places 
outside of the banking room is not within the power of a national bank. 


INDORSER WARRANTS GENUINENESS OF PRIOR 
INDORSEMENTS 


Editor Banking Law Journal. New York City, March 15, 1916. 

DEAR Sr1r:—As a subscriber I would like to ask for an opinion: 

Suppose a check is drawn on a bank in Chicago, payable to the order of John 
Down, and, endorsed by John Down and deposited in his Bank in New York. 
The New York Bank endorsed the check and forwarded it to their collecting Bank 
in Chicago without guaranteeing the endorsement of John Down. Question— 
Would the New York Bank assume any greater liability by guaranteeing the en- 
dorsement of John Down and would the collecting Bank in Chicago be better 
protected? 

Thanking you for an opinion, I am, Yours very truly, ‘““ A TELLER.” 

Answer: Where the instrument is indorsed in ordinary form, that is 
where it is indorsed in blank or indorsed payable to the order of some 
particular bank or person, it is not necessary that there be an express 
guaranty of prior indorsements. The indorsement itself imports such 
a guaranty. The Negotiable Instruments Law, sections 115-116, pro- 
vides that all such indorsers warrant “that the instrument is genuine and 
in all respects what it purports to be.’’ It was formerly held that the 
indorsement of a bank, to which paper had been indorsed “ for collec- 
tion,”’ did not guaranty the genuineness of prior indorsements. It is 
pointed out, however, by Mr. Crawford who drafted the Negotiable 
Instrument Statute, in his work on Negotiable Instruments, that the 
sections referred to changed this rule.” 





STATE BANKS AND RESERVE SYSTEM 


E. C. McDOUGAL DISCUSSES STATE BANKS AND 


RESERVE SYSTEM. 


Elliott C. McDougal of Buffalo, president of the recently organized Association 
of State Banks of the State of New York has issued a statement entitled ‘‘ Why 
State Banks Do Not Join The Federal Reserve System,”’ wherein he sets forth his 
conception of the reasons underlying the apathy of State Banks toward the Reserve 
System and points our certain necessary amendments to the Federal Reserve Act 
and reforms which should be made in the new banking system. 

In the first place, the system should be absolutely separated from politics and 
Mr. McDougal declares that a long step in this direction would be accomplished 
by the abolishment of the ex-officio positions, which the Secretary of the Treasury 
and the Comptroller of the Currency hold on the Board. No argument is re- 
quired, he states, to show that the system cannot be kept out of politics so long as 
the two officials mentioned are members of the Board. Mr. McDougal further 
advocates the complete abolishment of the office of the Comptroller of the Cur- 
rency and the abolishment of the office of Federal Reserve Agent. 

Referring to the Federal Reserve Notes, he says: 

“* Make these notes redeemable in gold and in nothing else; make them redeem- 
able at the Federal reserve banks and at their branches and nowhere else. This 
would simplify the machinery in connection with the issuance and redemption of 
notes. Even more important than elasticity of issue is elasticity of redemption. 
The public should be educated in the habit of sending these notes for redemption 
to the Federal reserve banks instead of to Washington. The nearer the issuance 
and redemption of our currency can approach to the automatic issuance and redemp- 
tion of checks, which have been brought to so high a perfection in this country 
that they operate almost without notice, the less the danger of inflation. A Federal 
reserve note should be issued only when needed and redeemed as soon as it has 
served the purpose for which it was issued.” 

He proposes a currency consisting of two classes of notes: 

“‘ Those issued by a Federal reserve bank solely upon its credit and covered by 
commercial paper and gold, or by gold alone in its own vaults, upon which cover the 
holders of these notes shall have no specific lien, and of gold certificates, issued by a 
Federal reserve bank, dollar for dollar, for gold deposited, upon which gold the 
holders of certificates shall have a specific lien, the certificates being practically 
warehouse receipts for gold.” 

Looking toward the possibilities of inflation he remarks: 

“‘T am inclined to believe that the rate of taxation upon Federal reserve credit 
notes should rise more sharply as the gold reserve drops than is at present provided. 
There is more danger of t_-o much currency than of too little. We now have in circu- 
lation more paper currency than this country needs. This condition may lead to 
real danger should the war in Europe suddenly cease and the balance of trade sud- 
denly be reversed before we perfect our currency system. In that case, we might 
be compelled to ship hundreds of millions in gold. Where there is an excess of 


circulating medium, the best money always first leaves the country.” 
— 


C. A. HINSCH URGES PASSAGE OF POMERENE BILL. 


Mr. Charles A. Hinsch, president of the Fifth-Third National Bank of Cincin- 
nati, was one of the representatives of large commercial and banking organizations, 
who called upon President Wilson recently to impress upon him the importance of 
the quick passage of the Pomerene Bill, now pending in the House, which provides 
for uniform bills of lading. As a result of the call upon the president and a subse- 
quent conference with Chairman Adamson, the House Committee on Interstate 
and Foreign Commerce, hope is expressed for the early enactment of this bill. 

One feature of the bill is that it provides for the punishment of persons who forge 
bills of lading, representing that they cover interstate or foreign shipments. At 
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the present time there is no adequate federal statute covering this situation. It is 
also a fact that, under the existing law, a railroad company can escape liability to 
the innocent purchasers of bills of lading, issued by an agent of the railroad com- 
pany without having actually received the goods, which the bill purports to cover. 

Mr. Hinsch emphasized the benefits small dealers in grain and other commodities 
get from properly safeguarded bills of lading. He said when bills of lading can be 
taken by bankers without hesitancy at their face value, banks will freely discount 
drafts accompanied by bills of lading, depending upon the security of the bill and 
not dealing merely upon a basis of personal credit such as only large concerns can 
command. The lack of federal law, he continued, is today adding to the freight 
congestion with its attendant losses. At present business men on whom drafts 
are drawn will not take them up until they can assure themselves that the goods 
represented by the supporting bill of lading have actually arrived. This procedure 
entails just as much more delay in getting cars unloaded. 

As chairman of the committee on Federal Legislation of the American Bankers 
Association, Mr. Hinsch appeared before the House Committee on Philippines, for 
the purpose of impressing upon it the moral obligation, which rests on the govern- 
ment to guaranty the interest and payment of $16,125,000 of Philippine bonds, the 
value of which may be seriously inpaired by the passage of the Philippine Indepen- 
dence Bill, unless measures are taken to safeguard these securities. The bonds in 
question consist of $7,000,000 issued to take over the Friar lands in the islands, 
$5,000,000 of Manila Harbor bonds, $4,000,000 of street and sewer bonds in Manila 
and $125,000 sewer and water works bonds of Cebu. 


ANDREW J. FRAME, CANDIDATE FOR VICE-PRESIDENCY 
OF A. B. A. 


With the approach of the annual convention of the American Bankers Associa- 
tion, which is to be held this year in Kansas City, the interest of bankers throughout 
the country centers in the election of the vice-president of the association. Among 
the bankers, whose names have been mentioned for this position, there is none 
whose candidacy stands out more forcefully than Mr. Andrew J. Frame, president 
of the Waukesha National Bank of Waukesha, Wis. He has had the experience 
and training and possesses exactly the qualities, which the association should seek 
in the man it intends to elevate to the office of vice-president. 

Mr. Frame is a country banker. His election, therefore, would be a well de- 
served recognition of that large proportion of the membership of the association, 
which is made up of country bankers. 

There are, however, other and greater arguments than this to be advanced in 
support of his candidacy. He has been a banker for upwards of fifty years and 
during that long period of time he has zealously devoted himself to the study of 
banking and financial problems. And he has given the public and the banking 
interests in particular the benefit of his work and thought. The addresses, which 
he has delivered, and the pamphlets, which he has had printed and distributed 
on economic and financial subjects and other matters of interest and importance 
to bankers, have gained for him a national reputation. He has made himself 
known as an authority in the banking world. One of his most recently issued pam- 
phlets is one of exceptional interest devoted to a consideration of the question 
why the state banks do not join the Federal Reserve System. 

In spite of Mr. Frame’s long years of service he has not in the slightest degree 
diminished his business activities. He is remarkably fit both physically and 
mentally for any work, no matter how laborious, that may be thrust upon him. 

It is to be doubted if any man who can be named is better qualified for the 
position of vice-president of the American Bankers’ Association. Those who have 
the interests of the association at heart, can not do better than espouse his cause. 
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MYRON T. HERRICK’S CRITICISM OF THE HOLLIS BILL. 

Ina statement issued by Myron T. Herrick of Ohio and presented to T. E. Monks 
Secretary of the Cayuga County Banker's Association, Mr. Herrick severely criti- 
cizes the Hollis Bill, or Democratic rural credits measure. He points out numerous 
minor and important defects in the bill and offers suggestions for land credit legisla- 
tion. The years of study, which Mr. Herrick has devoted to the study of this 
subject, qualify him to speak and entitle him to be heard. We reprint his statement 
in part: 

OBJECTIONS TO THE HOLLIS BILL. 

There are important as well as minor objections to the Hollis bill. It contra- 
venes the spirit of American government in its plan to enact special as distinguished 
from general laws, and to create a federal bureau clothed with both executive and 
judicial powers and authorized to establish a system through which, when Congress 
is not in session, it may abstract money for use of private individuals from the public 
treasury at two per cent or for no interest, and involve the credit of the United 
States in the issue of unlimited millions of dollars of bonds bearing interest at a 
rate as high as five per cent per annum and running for indefinite periods, even to 
several future generations. 

The farm loan bureau may withhold the benefits of the proposed system from any 
state or from any group of farmers; it may shift the public funds and, through its regis- 
trars, certain other funds of the land banks, and direct such funds to any section of 
the country, as it pleases. The bureau may arbitrarily entirely forbid bond issues 
and fix different rates of interest for bonds and loans, according to district, and 
even fix the rate after the bonds have been issued, and thus it can favor one land 
bank to the detriment of any other land bank, and force the latter to suspend busi- 
ness. The bureau has absolute authority to grant, or disallow charters, and to dis- 
solve any land bank or association. 

Any individual, firm, association, corporation, or state may put time or demand 
deposits in a federal land bank, simply by becoming the holder of one share of stock. 
Since a share has a face value of only five dollars, and the federal board may adopt 
regulations permitting its retirement, this converts the federal land banks into 
public savings banks. Every national farm loan association must act as an agent 
of its federal land, bank for collecting savings and deposits from members. De- 
mand deposits received from associations cannot draw interest, but deposits of any 
kind from other depositors may draw interest. This would work an injustice to 
the members of the associations. Savings and deposits, along with other funds in 
its possession, may be invested by a federal land bank in mortgage loans; but the 
claims of its bondholders shall be prior to that of its deposits on its mortgages and 
capital stock. 

The investment of deposits in loans which must run for five and may run for 36 
years is dangerous finance. It would be equally wrong and dangerous also to per- 
mit a savings insitution to pyramid on its credit and encumber its assets with debt 
through bond issues. Such methods and practices brought the public savings banks 
of Italy so near to ruin a few decades ago that they would have become bankrupt 
if the government had not come to their assistance, repealed the laws, and refunded 
their obligations on terms which it compelled the creditors to accept. Neverthe- 
less, the Hollis bill proposes in effect to establish 12 public savings banks with the 
right to issue bonds and to make only long-term real estate loans, and also to use 
30 per cent of the deposits of the postal banks for this purpose. 

The federal land banks, being established by government, managed in part and 
entirely dominated by government functionaries, and empowered to use the cash 
and credit of government are government institutions in every sense of the words. 
The establishment of such government institutions for the private purposes for 
which they are intended presents a grave constitutional question. The Hollis 
bill avoids this by authorizing them to act as government depositaries and financial 
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agents, and by declaring their bonds and mortgages to be instrumentalities of the 
Government of the United States. But this is subterfuge. If Congress can ren- 
der doubtful legislation constitutional by such evasive devices, then the Consti- 
tution has become a mere scrap of paper, the principles of fair play and equal 
rights upon which the Republic is based have disappeared, and Congress may 
legislate for any religion, race, or class without regard to the rest of the people. 
The Constitution vests in Congress the power to borrow money on the credit of 
the United States and requires all bills for raising revenues to originate in the 
House. Such powers cannot be delegated. Nevertheless, the Hollis bill plans 
to empower a bureau of five appointees of the President and the Senate to utilize 
the credit of the United States and to borrow money without any limit as to amount 
or time and at a rate as high as five per cent per annum. 

The terms imposed by the Hollis bill for borrowing are too severe. A bor- 
rower must spend five per cent of the loan in share subscriptions, pledge his shares, 
and give a mortgage on property of a value two or more times greater than the 
amount of the loan. If the money comes through a federal land bank, he must 
live upon and actually cultivate the mortgaged property and use the loan only fora 
specific purpose. He cannot dismortgage the property for five years, nor freely 
sell it as long as any of the loan remains unpaid, while foreclosure may be brought 
at once if he dies, defaults, or dissatisfies some secret inspector. Moreover, he 
must become a member of a national farm loan association and assume double or 
unlimited liability for all other loans made through the system. These terms are 
more harsh and onerous than now exacted from borrowers. 

Many inconsistencies appear in the Hollis bill. It forbids bonds from being 
recalled for ten years, but allows the underlying loans to be paid off five years after 
date. It allows land banks to retain defaulted loans on their books for two years, 
but requires national farm loan associations to make good all defaults within 30 
days after notice; this, of course, is impractical since no mortgages can be forclosed 
within such a short time. The loans must be paid by annuities, but the annuities 
may be larger than the income of the mortgaged land—a dangerous practice in 
long-term lending. The lenders can charge no commissions, but must stand all 
the cost of making renewals, although borrowers may pay off their loans in bonds 
and so, in the event of a depreciation, throw the loss upon shareholders; this also 
permits a borrower who can buy bonds to take profits away from his less fortunate 
fellow borrowers, and interfere with the accumulation of a reserve to protect their 
investments and liabilities. Since the loans must be made in cash, the lenders—at 
least the national farm loan associations—ought to be able to exact payment in 
cash, as a matter of justice to their members, particularly to small borrowers. 

The scheme for amortizing loans and for issuing and redeeming bonds is not well 
coérdinated. Although providing for periodic payment of the loans, the bill does 
not provide for periodic retirement of bonds, and so there is no automatic sifting 
of bad from good securities, so necessary in long-term mortgaging. 


‘RECOMMENDATIONS. 

In view of these minor and important defects, the Hollis bill does not present a 
workable plan. Instead of passing a special act for utilizing the cash and credit 
of the United States, and for creating a centralized system composed of such in- 
compatible elements as public banks, capitalistic companies, and cooperative associ- 
ations, it would be better for Congress to pass a law, general in its nature (like the 
National Banking Act), under which plural competitive companies might be 
formed for granting loans to any class of landowners selected by their charters. 
The specific essentials of such a law are few and simple, their purpose being to regu- 
late bond issues, enforce rigid supervision, and safeguard borrowers from oppres- 
sion and investors from losses, and to require enough capital stock to assure a strong 
financial standing. Inasmuch as farm loans are more expensive to make than other 
kinds of loans, it might be advisable to exempt from taxation all farm mortgages 
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when used as security for bonds. But special legislation should not go beyond 
this favor, until a fair trial had proved that properly regulated and officially super- 
vised companies, operating on correct principles, were not able to find the farmers 
all the money they need at long-term and reasonable interest rates. 

The so-called associations of borrowers, in their purity, have no capital stock, 
nor do they take in money on shares or as deposits or savings. They are known 
as landschafts, and they are created, officered, and managed very much like drain- 
age, sewer, improvement, or school districts in the United States. The liability 
of the landowners in both is collective and unlimited, in consequence of assessments 
which may be levied in order to maintain a sinking fund at a balance with out- 
standing bonds. The issuance of bonds by a landschaft, however, is resorted to 
only for raising money for individual loans. This is its chief difference from the 
American districts. Landschafts are the best institutions for according long-term 
credit on farm lands, but it would be well to leave the legislation for them to the 
states where they might be serviceable. 


BOOK REVIEW 
PREPARATION AND CONTEST OF WILLS. By DANIEL S. REMSEN. 

The usual legal text book devoted to the law of wills takes a post mortem view 
of the situation; that is, it seems to be assumed that the book will be consulted 
after a particular will has taken effect and some question has been raised as to its 
validity or construction. In ‘Preparation and Contest of Wills’’ by Mr. Daniel 
S. Remsen of the New York Bar, the author treats his topic from an entirely 
different angle. The object of the book is not primarily to point out the means by 
which some flaw or defect can be found in a will after the testator’s death, but 
rather to serve as a guide, to be consulted and followed at the time when a will is 
written, to the end that the will may not be open to charges of invalidity or subject 
to conflicting constructions of its meaning when it is offered for probate. The ad- 
vantages of such a work to the practicing attorney are obvious. At the present 
time trust companies are endeavoring more than ever to educate the public in the 
knowledge that they are better qualified in every way to act as executors of estates 
than are the individual executors so frequently appointed. This book is, therefore, 
a most valuable, in fact an indispensable, adjunct to that department of the trust 
company which looks after the administration and management of estates. The 
volume contains 880 pages including a digest of the statutes of the various states 
and territories of the United States and of Great Britain and British possessions, 
affecting the execution of wills. A particularly valuable portion of the book con- 
sists of more than 200 pages, presenting extracts from wills representing estates 
such as the Armour, Astor, Belmont, Field, Goelet, Sage, Tiffany, Vanderbilt, etc. 
The extracts are from 78 important wills, prepared by the most eminent legal 
talent and are undoubtedly specimens of the best testamentary writing. 

In conjunction with the book is issued a chart index for the testing of wills before 
death. The chart measures 18 by 46 inches and is divided into columns and cross 
sections, in which are set forth briefly but clearly the many tests to which a will 
should be subjected, in order that its validity may be assured. This chart was 
originaliy prepared by Mr. Remsen entirely for his personal use, but it called forth 
such praise and commendation from attorneys and trust company officials that he 
determined upon its publication. At a recent meeting of Pennsylvania Bankers’ 
Association, the trust company section passed a resolution providing for the dis- 
tribution of copies of this chart among its members. 

“Preparation and Contest of Wills’’ published by Baker, Voorhis & Co., 45 John 
Street, New York City, 880 pages bound in law canvas, price $6.00 net delivered. 
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AUDITING—THEORY AND PRACTICE BY ROBERT H. MONTGOMERY. 

The Ronald Press has issued a second and revised edition of ‘‘Auditing—Theory 
and Practice,’’ by Robert H. Montgomery, C.P.A. The publication of this book 
meets an extensive demand for a thorough and authoritative work on this import- 
ant subject. The author has had 24 years of continuous experience in professional 
accountancy and is a member of the firm of Lybrand, Ross Bros. & Montgomery 
and an assistant professor of economics in Columbia University. The object of the 
book is to set forth the principles underlying the theory and practice of auditing and 
to outline in detail the work which must be done in whole or in part in every audit. 
The book contains an appendix consisting of 100 pages of notes on the preparation 
of Federal income tax returns. There is a carefully prepared index both of the part 
of the book devoted to the Federal income tax and the main portion of the volume. 
The entire work shows a masterful knowledge of the subject and careful editorial 
preparation. 

‘‘Auditing—Theory and Practice’ published by the Ronald Press, 20 Vesey 
Street, New York City, 1916. 900 pages, thin paper, flexible leather binding. 
Price $5.00 postpaid. 


THE RAND McNALLY BANKERS’ DIRECTORY 


The Rand McNally Bankers’ Directory is a compendium of useful information. 
As a reference work for bankers, business houses and corporations it has no equal. 
In addition to a complete and up-to-date list of Banks, Bankers and Trust Com- 
panies in the United States and Canada, giving the officers, capital, surplus and 
profits, deposits and principal correspondents, it contains a complete list of Banks 
and Bankers in Canada, Mexico, Cuba and the United States Island Possessions, 
a list of leading Banks in foreign countries, a list of cashiers and assistant cashiers, 
alphabetically arranged, a list of bonded attorneys in the United States and Canada, 
a list of directors of banks and trust companies in all towns and cities having two 
or more commercial banks, a new county map of each State in the United States 
and maps of Canada and foreign countries, a Numerical System Transit map for 
guidance in routing checks and other bank items, population of every banking town 
or city, a list of Clearing Houses in the United States and Canada with their offi- 
cers and members, a list of National and State Bank Examiners, and much other 
useful and practical information. Published semi-annually, January and July, 
by Rand-McNally & Company, Chicago, IIl. 


CHARLES FERNALD 


Mr. Charles Fernald, who for the past eleven years has been one of the assistant 
cashiers of the Fort Dearborn National Bank of Chicago, left that institution on 
March 15th to assume the duties of the office of vice president of the Drovers 
National Bank of Chicago. While the Fort Dearborn regrets the loss of Mr. 
Fernald’s services, it cannot but join with his many friends in expressing 
pleasure upon the occasion of his well deserved promotion and in wishing him 
every success in his new position. Because ofthe close and cordial business relations 
existing between the institution which Mr.-Fernald is leaving and the institution 
with which he now becomes affiliated, the ties of friendship which bind him to the 
Fort Dearborn will not be entirely severed and that bank, in spite of his departure 
will continue to regard him as a member of its official family. 
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REPORTS OF NATIONAL BANKS 


The Comptroller of the Currency, in making public the figures relating to the 
condition of all national banks on the date of the last call, March 7, 1916, said: 

‘‘ The total resources of the National Banks of the United States on March 7, 
1916, amounted to 13,838 million dollars, exceeding by 370 million dollars the 
greatest resources ever shown in the history of the National Banking System, and 
exceeded by 2,271 million dollars the resources of these banks as shown in the 
March 4, statement, a year ago. 

“‘ The total Deposits on March 7, 1916, amounted to 10,790 million dollars, an 
increase since December 31, 1915, of 411 million dollars, and an increase of 2,198 
million dollars as compared with March 4 a year ago. 

“It should be noted that while the National Banks of the country reduced 
their holdings of Government Bonds between March 4, 1915, and March 7, 1916, 
to the extent of 27 million dollars, the Federal Reserve Banks have, between March 
5, 1915, and March 10, 1916, increased their holdings of Government Bonds from 
5 millions to 34 million dollars. In the past 30 days, the Government Bonds held 
by the Federal Reserve Banks have increased approximately 11 million dollars more. 
The Federal Reserve Banks now own over 45 million dollars of Government Bonds. 

‘“ The twelve Federal Reserve Banks get the same returns from their holdings of 
Government Twos as are obtained by the National Banks. Federal Reserve 
Banks as well as National Banks are permitted to issue circulation against Govern- 
ment Twos, and upon this circulation they are subject to a tax of one-half of one 
per cent; so that any bank, whether National or Federal Reserve, investing in 
Government Twos and then reimbursing itself for the outlay by issuing circulation 
against its bonds, gets a net profit of approximately one and a half per cent without 
reducing its cash resources except as to the 5 per cent redemption fund, deposited 
with the United States Treasurer. 

““ The Circulation of National Banks March 7, 1916, was 695 million dollars, a 
decrease of 17 millions since December 31, 1915, and a reduction of 50 millions since 
March 4, 1915, but this reduction of 50 millions since March 4, 1915, included 29 
million dollars of Emergency Currency retired subsequent to the latter date.” 

The total Reserve held by all National Banks on March 7th, 1916, was 2,287 
million dollars, making a surplus of 993 millions over and above the amount 
legally required. This exceeds by more than 100 million dollars the greatest Sur- 
plus Reserve ever shown in any previous statement. 

It is conservatively estimated that the surplus Reserve now held by the National 
Banks would be sufficient to give a further loaning power of 3,000 or 4,000 million 
dollars, should the growth and development of commerce, agriculture or industry 
call for so huge an enlargement of credit. 


BAD CHECK LAW PASSED IN TENNESSEE. 


The‘‘bad check law,’’ which went into effect in Tennessee in 1915, makes it a crime 
for any person to fraudulently issue a check for value, or fraudulently obtain credit 
thereon, which check is subsequently refused by the drawee. If the amount of 
the credit or value is $30 or less, the person issuing the check is guilty of a mis- 
demeanor, but if it exceeds the amount named, he is punishable as in the case of 
larceny. The party issuing the check, however, is allowed seven days in which 
to pay the check after notice in writing of its non-payment by the drawee is sent 
to him at his last known address. It is further provided that the fact that the drawer 
did not have on deposit to his credit sufficient funds to pay the check is prima 
facie evidence of fraudulent intent. 
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WILLIAM E. McLALLEN 

William E. McLallen, who for the past 23 years has served in the employment 
of the Fort Dearborn National Bank of Chicago, has been promoted from paying 
teller to the office of assistant cashier. During the time he has been with the Fort 
Dearborn Bank, he has served in practically every department of that institution ie 
and during the past six years has held the position of paying teller. Mr. McLallen 
was born in Aurora, IIl., in 1875 and received his education in the schools of that 
city. The first work which he took up after leaving school was with the bank with 
which he has remained ever since, starting as a messenger at the age of eighteen 





WILLIAM E. McLALLEN, 
Assistant Cashier Fort Dearborn National 

years. His promotion and entrance to the official family of the bank is evidence 
of the esteem in which he is held and is a well deserved recognition of his ability. 

The official staff of the Fort Dearborn is composed of thoroughly trained 
bankers who have been the potent factors in the banks success. They are: 
Wm. A. Tilden, President; Nelson N. Lampert, J. Fletcher Farrell, Henry R. 
Kent, John Fletcher, Marcus Jacobowsky, Vice-Presidents; Geo. H. Wilson, 
Cashier, Wm. W. LeGros, Chas. L. Boyé, Wm. L. McKee, R. J. McKay, Wm. E. 
McLallen, Assistant Cashiers and H. Lawton, Mgr. Foreign Department. 
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FIFTH ANNUAL BANQUET, GUARANTY CLUB, 
GUARANTY TRUST COMPANY OF NEW YORK, 140 BROADWAY, N. Y. C. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the week ending April 10, 1915, and April 8, 1916, respectively, 
together with a computation of the proportionate increase or decrease of deposits’ for the year. 


BANK. 


Members of Federal 
Reserve Bank. 

Bank of N. Y. N. B. A.. 

Merchants National.. 

Mechanics & Metals Nat. 

National City 

Chemical National 


Atlantic National 

Nat. Butchers & Drovers 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat. 


Hanover National....... 
Citizens Central Nat.. 
Market & Fulton Nat.. 
Importers’ & Traders Nat 
National Park. . P 


East River National... .. 
Second National 
First National.......... 
Irving National 
N. Y. County National.. 


Chase National 

Lincoln National........ 
Garfield National....... 
Fifth National 

Seaboard National 


Liberty National........ 
Coal & Iron National... . 
Union Exchange Nat.... 
Nassau Nat. Bank Bklyn 
Broadway Trust Co 


State Banks not 
Members of Federal 
Reserve Bank. 
Bank of the ManhattanCo. 
Bank of America. . m 

Greenwich 


Metropolitan Bank...... 
xchange Bank... 

Bowery 

German American 

Fifth Avenue 


German Exchange 
Germania. . 

Bank of the “Metropolis. 
West Side Bank... 

N. Y. Produce e Exchange 
State Bank.. 


Loans and 


Discounts 
Average 
1915. 


$30,742,000 
25,693,000 
96,331,000 
222,388,000 
33,113,000 


10,194,000 
2,049,000 
65,817,000 
161,260,000 
36,280,000 


96,748,000 
25,095,000 
8,814,000 
29,162,000 
110,486,000 


2,024,000 
15,616,000 
121,660,000 
50,198,000 


9,802,000) . 


129,519,000 
15,355,000 
8,554,000 
4,329,000 
30,424,000 


30,428,000 


14,841,000 


40,165,000 
30,416,000 
10,139,000 
5,050,000 
2,150,000 


11,999,000 
71,621,000 
3,522,000 
4,680,000 
14,890,000 


3,595,000 
5,813,000 
12,943,000 
4,442,000 
11,235,000 
17,789,000 


Loans and 


Discounts 
Average 
1916. 


$36,966,000 


37,808,000 
12,333,000 


$1,662,452,0001$2,335,089,000 


Legal Net 
Deposits 
Average, 

1915. 


$29,161,000 
25,153,000 
95,892,000 
301,138,000 
28,169,000 


38, 817, 000 
104,549,000 


108, 544, 000 


1,803,000 
12,817,000 
120,100,000 
57,097,000 
9,532,000 


139,999,000 
15,073,000 
8,532,000 
4,535,000 
34,639,000 


31,346,000 
6,896,000 
9, 100,000 
8,002, ,000 

15,022,000 


43,560,000 
28,534,000 
10,911,000: 
,693,000 
2,202,000 


10,436,000 
79,248,000 
3,110,000 
490,000 
15,753,000 


19,447,000 


1,746,316,0001$2,518,492,000 


Legal Net 
Deposits 
Average, 
1916. 


Deposits 
Per Cent 


of 
Inc. Dec. 


$35,539,000/21. 
32,806,000)30. 
146,333,000|52. 
465,471,000)54. 
32,382,000)14. 


13,640,000/42. 
1,822,000) 5. 
89,503,000)36. 
240,158,000/65. 
62,343,000/60. 


153,699,000)47. 
26,699,000)16. 
10,027,000/10. 
29,420,000}17. 
153,121,000/41. 


2,234,000/23. 
15,373,000)19. 
173,014,000)/44. 
78,631 ,000|37. 
10,180,000) 6. 


229, 920,000|64 . 
20,380,000/35. 
9,618,000)12. 
5,098,000] 12. 
46,594,000/34. 


66,770,000|113.|.... 
9,050,000|31.2).... 
10,842,000]19. 1}... 
9,117,000/13.9}.... 
19,643,000|30. 7]... 


9}... 
9|.. 
1. 
7... 
2\.. 
Q\.. 
7... 
4\.. 
5}. 


53,922,000/23. 
34,739,000)21. 
12,476,000|14. 
5,408,000|15. 
2,579,000)17. 


12,995,000/24 . 
98,874,000|24. 
3,603,000)15. 
6,752,000/50. 
18,720,000/18. 


4,435,000)25. 
6,495,000/12. 
14,584,000/10. 
4, 598, 000} 3. 
14, 378, 000) 17. 
24, 507,000)26. 
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